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CONSIDERATIONS 

vfOY 
THE SITUATION 

or THE 

ELECTIVE FRANCHISE 

■ * • 1 

4 ' 

A8 IT RESPECTS COVITTIES 

IN SCOTLAND. 



Gentlemen, 

1 HE situation of electors for counties 
in Scotland will, probably, be submitted to 
the House of Commons in the approaching 
session *. It is of great importance that 
the subject should be properly understood, 
especially by you, who are more imme- 
diately interested in it. This consideration 
has induced me to address you. The views * 
which I shall present to you, regarding the 
qualifications of freeholders, are different 

*• Retarps of the roll of freeholders of every county in Scotland 
have been made pursuant to an order of the House of Commons, 
upon the motion of lord Archibald Hamilton, who has given notice 
that he means to bring the matter under the consideration of the 
House early m the next session of Parliament. 

B 
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from those which have occurred in the 
numerous questions that have arisen in courts 
of law, respecting them. They have not even ' 
been adverted to in any of those cases. This 
inadvertence may, perhaps, be accounted for 
by the reflection that such questions have 
originated in party purposes, which seldom 
fail to exclude the exercise of sound judgment 
and impartial consideration^ The novelty of 
my opinions has not induced me to withhold 
them, but it has imposed upon me the duty of 
examining them with scrupulous care and 
attention. 

The conclusions that I have drawn , fropi a 
frequent consideration of the Acts of Par- 
liaixient w|;iich have been passed upon this 
subject, are — ^ 

1st. That the Estate by yirtue of which a 
person is entitled to elect, or to be elected, 
a Commissioner for a Shire in Scotland, is 
an Estate, in respect of which, the person 
holding it was formerly, or is still liable to pay 
a certain portion of his Majesty's supplio*. 

2d. That Commissioners of Supply have 
no power, under the Acts by which they are 
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appointed, to apportion or divide the valued 
rent of land, except for the purpose of levy- 
ing the land-tax, and then only in the cases 
in which power }n given to them by those 
Acts. 

» 

If these positions be established, the result 
will be, that a mere superiority upon valued 
rent does not constitute a freehold qualifica- 
tion, because the holder of such a superiority 
never was, arid is not now, liable for any pari 
of his Majesty's supplies ; and that all appor- 
tionments or divisions of valued rent^ for the 
mere purpose of entitling the holder of such a 
raperiority to vote, are contrary to those 
Acts, by virtue of wfbich the apportionment is 
made; not only because ikuch superior is not 
Ikible to pay any part of the land-tax, for 
tbto levying of which Commissioners of Sup- 
ply are appointed, but because he is not 
within any of the cases in which alone 
power is given to these commissioners to 
make such an apportionment. 

The correctness of these conclusions 
does not depend upon any abstruse 
points of law ; they are inferences arising 
from Acts of Parliament, by which every 

B 3 



thidg regarding the Election Law of Scot- 
land^ or Commissioners of Supply 9 is regiH 
lated« AH the points which I shall submit to 
your consideration are inferences froni these 
Acts of Parliament, to the terms of which I 
beg leave to request your attention, in order 
that you may, yourselves, be enabled to form 
your own opinion respecting them. 

You are awiare that, anciently, it was the 
duly of all the King's vassals to give personal 
attendance in Parliament* But attendance 
in Parlistmenrt was, in those days, considered 
rather to be a burthen than a privilege. As 
early as the reign of James I. an Act * was 
passed to enforce their attendance ; it was 
ordained, " That all Prelates, Earls, Barons, 
and Freeholders of the king, within the realm, 
since they are holden to give presence in the 
king's Parliament and general Council, from 
thenceforth be holden to compeir by proper 
person and not by a procurator/' 

The small Barons, however, were relieved 
from personal attendance by an Act •!• passed 
two years afterwards, which ordained — " That 
the small Barons and free Tenants need not 



♦ .1425. €• 52. t 14S7. c. 101. 



to come to Parliaments or General Councils, 
so that of each sheriffdom there be sent, 
chosen at the head court of the sberifFdom, 
two or more wise men, after the largeness of 
-the. sherififdqm, except the sheriffdoms of 
Clackmanan and Kinross, of the which one 
to be^ sent of each one of them,, which shall 
be called commissares of the: shire/' 

By this Act it was. further provided, that 
** the which commissares shall have postage 
of them of each shire that owe: c^mpeirance 
in Parliament or Council,^^ to be contributed 
by those sending them iiithe manner therfsin 
directed. 

According to this Act of Parliament, which 
first introduced representatives- from counties 
in. Scotland, all the tenants of the king who 
,were bound to come to Parliament, were 
entitled to elect the commissioners whom 
they were directed to send to Parliament, 
%vithout any. other limit, than the expense 
attending tiiem, of which .they vere to bear 
their share. 

It was provided by an Act passed thirty 
yejars afterward*, Aat " no freeholder, that 
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holds of the king under the sum of 20/., bie 
coDstrained to come to the Parliament, or ge^ 
neral council/' unless he should be a baron, 
or should be specially summoned. 

Those freeholders, therefore, who were to 
be represented by commissioners from their 
respective shires, were freeholders of less 
than 201. per annum, which, by a subse- 
quent Act^, was made one hundred marks 
of ewlent. 

An Act-f, passed in the year 15879 was the 
first which defined the qualification of elec- 
tors. After prescribing the manner in which 
two commissioners should be chosen for each 
county, this Act directed, ^' that all free- 
holders, under the degree of prelates and 
lords of Parliament, be warned by pixv 
clamation ta be present at the choosing of 
' the said commissioners, and none to have 
vote in their election, but such as have forty- 
shilling land in free tenantry holding of the 
king, and have their actual dwelling and re- 
sidence within the same shire/' 

After the reformation, the church-lands 
were annexed to the crown, and for enabling 



* 150S. c. 73. + 1587. c. 114. 



the crown^s vassals in such lands^ and also 
the vassals in the demesne lands of the crown, 
to vo|e in th^ election of pommissioners for 
shires, an Act* was passed in the year I66I, 
wliv^fa declared, " That, beside all heritors who 
hold a forty-shilling land of the king's ma«- 
jesty i/i capite^ that also all heritors^ life- 
renters, and wadsetters, holding of the king, 
and others who held their lands formerly of 
the bishops or abbots, and now hold of the 
king, and whose yearly rent doth amount to 
ten chalders of victual, or one thousand 
pounds^ (all feu duties being deducted,) shall 
be, and are, capable to vote in the election 
of commissioners of Parliaments, and to be 
elected commissioners to Parl^inents, ex- 
cep^ng a,lways from this Act, ^U noblemep 
apd their vassals/' 

The leading description of persQQs entitled 
to elect, and lo be .elected, by this Aqt of PaN 
liamettt, ;^e heritors^ the known legal descrip- 
tion of proprietors of land in Scotland. The 
qualification.of /ler^Vor^, who held of the king in 
cq^pitei was a forty-shilling land, the import- 
ance attached to which may be judged of by 

• 1661. c. 35. . 
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the qualification of the other description of her 
ritorsy entitled by this Act to elect, and to be 
elected, which was 1,000/. Scots, or 83/. 6s. Qd. 
sterling per annum. The very circumstance 
that the right to elect, and the right to be 
elected, were co-extensive in Scotland, affords 
unerring evidence, that the persons entitled 
to elect, and to be elected, commissioners of 
shires, were considerable proprietors of land. 
So stood the qualification of electors for 
counties in Scotland, twenty years imme- 
diately preceding the passing of the Act ♦, 
which is the governing Law, in matters of 
election in Scotland, even to this day. By 
this Act it was ordained, " That none shall 
have vote in the election of commissioners 
for shires, or stewartries, which have been in 
use to be represented in Parliament, and 
conventions, but those who at that time shall 
be publicly infeft in property or superiority, 
and in possession of a forty-shilling land of 
old extent^ holden of the king or prince, dis- 
tinct from the feu duties in feu lands, or where 
the said old extent appears not-f, shall be 



♦ l68l. c. 21. 

t The old extent appeared in the case of all lands held in capitc 



infeft in lands liable in public burden for 
his majesty^s supplies for 400/. Scots of m- 
lued renty whether kirk lands now holden of 
the king, or other lands holding feu, ward or 
blench of his majesty, or prince of Scotland/* 

In order to understand the nature of the 
qualification prescribed by this Act of Par- 
liament, it is necessary to ascertain the 
meaning of the words old exterd and valued 
rent. 

The old extent is supposed to have been a 
valuation of the lands of Scotland, made in 
the reign of Alexander III., about the year 
1281, upon the marriage of his only daughter 
Margaret to Eric king of Norway, who was 
to receive with her a marriage portion of 



of the crown. Impositions were not made upon the demesne- 
lands of the crown at the period of the old extent, and the pro- 
perty of the church, previous to the reformation, was assessed 
according to a valuation of its own» supposed to have been originally 
made by papal authority. It was therefore only in the case of the 
proper lands of the crown and church lands, that the old extent 
did not appear. But any objection upon this distinction has been 
removed by the 1 6 Geo. II. c. II. § 9*y hy which ii is provided, 
^* that lands holden of the king or prince^ liable in public burthen 
' for his majesty's supplies, for 400/. Scots of valued rent, shall in 
all cases be a sufiScient qualificatiouy whatever be the old extent 
of the lands.**— See, however, page 31. 
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14j00Q iQ^ks sterling, supposed to be equal 
to about 38,000/. of our present money*. 
Whether such a valuation was for the first 
time made in the reigo of this prince, or at 
a more early period, it is. x^rta^u that a va- 
luation existed, which was calle^d the old 
extent in the reigu .of Alea^aiider III. ; fpr, 
from an instrument preserved in the ad- 
vooate^s Ii|)rary, it appears that a parha^mept 
being assembled at Cambus Kenneth upoQ 
the J^th .of July, 1326, the earls, bargns, 
burgesses, and free tenants, then assembled^ 
granted to Robert I. far his Ufe^ — " deoimuiQ 
denarium omnium firn^arum et redituum 
sUorum tarn de terris sui^ doipiuigis et 
wardis quam de ceteris terris suis quibus- 
cunque infra libertates et extra, et tam infra 
Burgos quam extra, juxta antiquam extentam 
terraruni et reddituum tempore bonae me- 
];nori8e domini Alexandri Dei gratia regis 
Scotorum illustris ultimo defuncti.^' 

As, however, the kingdom had been wasted 
by the ravages of Edward I., the following 
exception was made : 

** Excepta tantummodo destructione querrae 



* Hist. Law Tracts, p. 422. 
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ia quo casu £^ decidentia de decimo detiario 
prawoncesso, secundum quantitatem firmde 
quae occasione praedicta de terns et reditibus 
praedictis levari non potent, prout per in** 
quiskionem per vicecomitem loci fideliter 
faciendam potent reperiri.^' 

The evidence of this extent was preserved 
by the tax rolls in the different counties ; and 
in the brieves issued from chancery for the 
services of heirs to their ancestors, the jury 
were directed to inquire what was the ex- 
tent of the lands to which the heir was 
retoured*. The above exception is sup- 
posed to have introduced a new head of 
inquiry, namely : " quantum nunc valent 



^ It is' npt ia Scotland as in England, thait mQrttim sadt vivum. 
In every case an heir in Scotland must take out a brieve from 
chancery, which is a writ addressed to the sheriff^ directing him 
to summon an inquest, to inquire in what lands the ancestor of the 
person suing out the brieve died soused at the &ith ani peace of the 
king ; whether the claimant is his nearest and lawful heir ; of 
whom the lands are holden ; by what tenure ; what is the extent 
€ft the lands old and ne*'' ; whether the claimant be of lawful 
age ; and. lastly, in whose hands the fee is, or has been, since -fli^ 
death of the imcestor. The T^rd^ct of H^ iqqifcii^ is re^oured 
(returned) to chancery, and an extract, or office copy of it, is 
termed the retour, and is the foundation of an investiture in the 
person of the heir. 
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dictffi terree et quantum valuerunt tempore 
pacts" These latter words denoted the old 
extent. * The ^^ nunc valent"' denoted their 
present value^ oi; new. extent* 

The practice of iaacertaining the true value 
of the land, at whajtever time it may have 
been introduced, was not continued. After 
the lapse of some time, the old and. new 
extent, ascertained by a former retour, were 
repeated in the subsequent retours. 

The au|hor of the "Historical Law 
Tracts^"' is of opinion, that the public/ taxes 
were levied from the king's vassals, accord- 
ing to the old extent ; but in proportioning 
the relief which a baron had -against his own 
vassals^ the true rent was the rule. How- 
ever this last may be, it is certain that the 
king's vassal paid the public taxes in the 
first instance according to the old extent, and 
that he had relief against his own vassals. 
Thus in the Act of the convention of estates 
of the 4th of August, 1665, it is stated that 
" the dukes, marquisses, earls, viscounts, 
lords, and commissioners of shires^ have 
granted that there phall be uplifted oflf every 

I 
• 1 ' • 

♦ Page 436. 
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pound land of old eMmt within this kingdom, 
pertaining to dukes, marquisses, earls, vis- 
counts, lords, barons, and freeholders, and 
feuars of his majesty's proper lands, the sum 
of forty shillings at every one of five terms 
therein specified/' And it is provided, 
"that the said noblemen, barons, and free* 
holders, feuars, and rentallers of our so- 
vereign lord's propeir lands, have letters for. 
their relief^ as said is, to charge their vassals, 
sub-vassals, ladies of Terce, conjunct fiars, 
and proper wadsetters, and liferenters, to 
make payment of their part of the said 
taxation/^ 

The sum granted iii this convention by 
the Archbishops and bishops for the spiritual 
estate, was " proportionally according to the 
sum of forty shillings, money imposed Upon 
the pound ' land, as they have been accus- 
tomed to be taxed in all time by-gone, when 
the temporal lands of the ^ kingdom were 
stented only to forty shillings, the pound land 
of old extent, with the addition of a fourth 
part more/' And the grant of the bUrghs 
was in similar terms with a different propor- 
tion, . wV., " when the temporal lands of the 
kingdom, were steiited to thirty shillings, ' the 
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pouad rent of old extent with the addition of 
a £[>urth part more/' 

Though the first tax which was imposed' 
after the Restoration thii» appeans to have 

» 

been leried according to the old extent; 
this mode of levying the |>ublic taxes had 
been departed from during the Usurpation^' 
and a new valuation \tas substituted. The 
second tax that was granted after' the Resfora-^ 
tiouy vk,^ bj the conventidn of estatei^ on the 
23d of January, I6679 was oilderbd to bo 
raised and p jiid by ^^ the several shires and 
burghs of this kingdom, ^acitording to the 
valuations in the year of God, 1660/' But 
power wfU5 giveii t6 the comraissiotiers 
thereby appointed, to rectify thd vduationa 
of particular lands where they appealed to 
be over-*mted, without, however, altering the 
sums charged upon any shire^ • 

A third supply granted after the Restora- 
tion/ viz., by an Act of the convention of 
estates^ dated 10th July, 1678, was directed 
to be " raised, and paid forth of the shires 
and burghs in the space of five years, ac- 
cording to the present valuations/^ Every 
subsequent tax granted, was levied according 
to these Valuations, and the land tax is now 



15 



so levied, it haying been provided by the 
articles of unioo, that the land tax for 
Scotlaqd ^^ shall be raised and collected m 
the same manner as the cess now is m 
Scotland 9 but subject to such regulations in 
the inanner of collecting, as shall be made 
by the Parliament of Great Britain/' 
'These valuations are called, the valued rent. 

. The old extent, and the valued rent thus 
appear to have been valuations of kmd, foi: 
the purpose of raising aids and su^pplies to 
the king. When the sum granted ly&s to be 
levied according to the old. extent, it^appesirs 
fircsn the above Act of the convehdii^n . of 
estates of the 4th August^ 1665, that the 
amount /iras specified . that was to be' levied 
from the description of property upon ;^hich 
it vras imposed. When the sum gnmteji was 
to be levied according to the valued rent» 
it appears, from the other two Aot:^ of the 
convention of estates above mentioned, th^ 
a certain sum viras imposed upon /each county 
and burgh, and that commissioi{iers were ap^ 
pointed to apporticm this sum upon the dif- 
ferent lands in the counties add burghs ac- 
cording to their respective val/Uations, from 
whence it got the name of the ( cess. 
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Whether, thereforei the qualification was 
in old extent or valued rent, it was a qua* 
lification in a tenant of the crown paying 
pubhc burthens in r^pect of his lands. 

The difference of the words used in the 
Act, 1681, in the case of^ a freehold of old 
extent, and a freehold of valued rent, are re* 
markable. In the case of old extent j it is 
" those who at that time shall be publicly 
if^efty it3 property J or superiority^ and in pos^ 
session of a forty *-shilUng land of old extent^ 
ivolden Off the king, or prince/^ - In the case 
ol tMued rent it is, ^' shall be iiifeft in lands 
Uahlt in public burthen^ fdr his majesty^s sup^ 
plies for four hundred pounds of.valued rent, 
whether kirk lands now holden of the king, 
or other lands holding feu, ward, or blench 
of his: majesty, or prince of Scotland/' The 
worls, ^^ liable in public burthen for his ma- 
jes ys supplies,'^ necessarily exclude the su- 
periority, because the superiority is not 
liable in piiblic burthen for his majesty's 
supplies wl|iere these are imposed ac- 
cording to tiie valued rent It is the pro-;- 
perty that is so^ liable; : Jt is. further 
to be observeii, that the words " in property ^ 
or superiority 9 » and in possession^' are not re- 
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peated in the case of a qualification arising 
from valued rent, but in both cases the words 
holden of the king, or prince, are used. In 
both cases, also, the description of estate 
upon which the elective franchise is con- 
ferred follows the word " infeft/' Every de- 
scription of estate, therefore, is excluded in 
either case, but that which follows this word. 
The words " property or superiority, and in 
possession ,^^ are thus necessarily limited to 
the case of old extent. The insertion of 
them in the case of the one description of 
estate, upon which the elective franchise 
was conferred, and the oihission of them in 
the other, with the repetition of the word 
" infeft,^' in both cases, is to be explained from 
a difference in the circumstances of the two 
cases ; in the case of old extent, the freeholder 
might have subfeued part of his freehold ; 
but, in the case of a supply imposed accord- 
ing to the old extent, even if he had sub- 
feued any part of it, a certain specified sum 
was imposed upon his freehold, which he paid 
in the first instance, and recovered a pro- 
portion of it from his vassals according to 
the value of their respective holdings *. Not 

-^"^•^^ ■! H I ■■ I ■ ■ ■■— — -.^^ 

* In prpof of this fact, reference may be made to the Acts 

c 
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so, however, in the case of valued rent; 
where a supply was raised according to the 
valued rent, a proportion of the total sum 
laid upon a county was levied fro{Brthe lands 
in the county possessed by different persons 
according to their yahiation, who had no 
relief from any one for what they paid. The 
persons upon whon) the elective franchise 
was conferred in either case, were thu» per« 
sons liable in a portion of his majesty's 
supplies; but the description of estate, by 
reason of which they were liable, was dif- 
ferent. In the case of old extent, the crown's 
vassal was liable, whether he had subfeued 
his freehold or not. In the case of valued 
rent, the crown's vassal ceased to be liable if 
he subfeued his freehold ; for in such case it 
.was the lands in which the sub-vassal was 
infeft, and not the lands in which his supe- 
rior remained infeft, that were liable in public 
burthen for his majesty's supplies *. 

1633, c. 2. ; 1621, c. 3. ; and 1597, c. 28.1, as well as to the Act 
of Convention, l665, 

* According to the forms of the feudal law in Scotland, the 
sapenpr as well as the vassal is infeft in the lands of which the 
one is superior, and the other is vassal. A subject superior is 
not enabled to grant investiture to his vassal (and every heir or 
purchaafer must receive investiture) until he is himself infeft in the 
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In the case of old extent, therefore, as ie^ 
portidn of the supply granted was paid by 
the crown's vassal, wfeetfier he was inf f)Os-f 
Session of hrs forty-shiWiiig land in property 
or supieriority, so the elective franchise was 
conferred! upon him wtiethet* te was in pos- 
session of his freehold in property or su^ 
periority. But in the case of vAliied fieftt, a 
proportion of the sum imposed being levied 
froni the land itself, it could only be paid by 
the person in possession of that land ; to 
this description of qualification, therefore, 
the word' " superiority'^ did! not apply^ and. 
is not used in the Act of Parliament, be.- 
cause it did not apply to it ; but it is used in 
the case of the other description of qualificaT 
tibn, to which it did apply. 

'The insertion of the words, ** in posses^ 
sion,'' in the case of old extent, and the 
omission of them, in the case of valued rent, 

Mm 

lauds which* his vassal hokiif under him. The form is this : The 
superior is infeft ift the ItloAsr excepting therefrom the feu^rigbts 
graated to the vassals. The vassal is infeft in the laodsto be holdefi 
of the superior. By this form- the dom i m am directum^ or superibrity, 
is vested iu the superior, and the dominium ntik or property in 
the vassal. There are thus two separate and distinct estates iaf 
the same lands, namely, the superiority estate in the person o§ 
the superior, and the proper^ estate in the person of the vassal, 

c 2 
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are to be accounted for by a subsequent 
clause of the statute, which provides, that 
** apprizers or adjudgers shall have no vote 
in the said election during the legal reversion, 
and that, after the expiring thereof, the 
apprizer or adjudger first infeft shall only 
have vote, and no other apprizer or adjudger 
coming in, paripas^Uj till their shares be 
divided, that the extent or valuation thereof 
may appear, and that during the legal *, the 
heritor having right to the reversion shall 
have vote ; and likewise proper wadsetters -f, 
having lands of the holding, extent or valua- 
tion foresaid/' 

The right of electing, and of being elected, 
being thus given to adjudgers after the ex- 
piration of the legal, and to proper wad- 
setters, it was necessary in th6 case of old 
extent, to insert the words " in possession,'' 

* An apprizing or adjudication is, in the nature of an elegit^ the 
creditor seizing the land, and taking the rents until he is paid his 
debt. The lands may be redeemed by the debtor at any time 
within seven years from the date of the adjudication* The period 
of redemption is called the legal. 

t A wadset is in the nature of a Welch mortgage, the lender 
taking the lands for his money, and the rents for his interest, until 
the wadset shall be redeemed by the borrower, by payment of 
the principal. 
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by which, in the event of an adjudger, after 
the expiration of the legal, or a wadsetter 
being in possession, the rigTit of the heritor 
or proprietor infeft in the land might be 
excluded. But it was not necessary to insert 
these words in the case of valued rent, . be- 
cause, where in such case an adjudger or wad- 
setter infeft enters into possession, the lands 
become liable in his person in pubHc burthen 
for his majesty^s supplies. The estate to 
which the right of electing, and of being 
elected, is incident, is thus in him while he 
continues in possession, and not in the per- 
son of the heritor or proprietor of the land ; 
in the one case the right of the latter to elect, 
or to be elected, is excluded by his not 
being in possession though he might be in- 
- feft ; in the other it is excluded by the ad- 
judger. Or wadsetter infeft, becoming liable in 
public burthen for his majesty's supplies by 
entering into possession, and consequently 
the heritor ceasing to be so liable, and thereby 
ceasing to have in his person the estate to 
which the elective franchise is incident. 

The difference of the words mkde use of 
in describing the two kinds of quahfication 
conferred by this Act of Parliament, and the 
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<jflipseftttwpc^ tfegnpe arisipg, Ji»ve jipl^ »s far 
9js I jii;k) »w.aiv?, evgr tieen attji^pij^ to, 3ut, if 
I apt no^ ws^ak^, the t^% w, t;hat it ip 
Oply in the pase pf » fer^y^shilling l^wl of 
1)14 Qxtent th^ t:)hip ^upi^rioritj gives ;^ righj: 
lo vp^, ap4 t^t iq tl^e pase of v^lo/ed refit 
lit i^ \3fhp lf^^^% thfiipsely^ liji^l^ iq pwbliq 

lwrtbe»3 th^ >»* th? property, if hqldeij pf 
tb§ jkiiig, or prince, that giv^ 9 right to 
Vot§, 

Ijt h9k^ b^en observed to me*, bowpver, th^t 
t)|e piyperi^r as viell ^s hi^ v^,ss^I Ijeing infef); 
ifi ^b^ 9anie lan4«, the wordi^ of tbe Act of 
Parliament ar^ $a,ti$fied by tbel^pdsin which 
^l^e superior is infeft being liable for publip 
H^pplies in the p^^pn of his v^s^l. 

Bij^, according to tbi^ re^spiiiDg, it would 
equally follow, tb^t the vassal is infeft in 
)^^^$ bolden pf the l^ing pr prific^ ; for it 



^ Copies of the probf sheets of these pages were sent to several 
persons of intelligence and judgment conversant with the subject, 
who iwcc^ requested to favour one with their sentiments upon it. 
I am thi^s in possessioi), pe^hap^ of f vq^y .t)uj)g that os^i be x^rged 
in support of the hitherto received construction of thp Act )681. 
I have considered every statement and observation which I have 
received with the utmost attention; but, upon examination , they 
i]o not appear to me to &^^ta}n th^tj ^sqi^stpaqtion. 
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is nat more incongruous in t^e vassal to ooa- 
tend that he lias a fneehold qualifioation^ be- 
cause the lands in which be is infeft, are 
holden of the king or prince in the person of 
his superior, than it is for th^ latter to con- 
tend that he has. a fre<$bokl quallfiGation, be- 
cause the iands in which he is infeft, are 
liable in pul^c burthen for his majestj^s 
supplies in the j>erson of his vassal. Both 
requisites must concur in the same person. 
The lands which give, the right to vote, must 
be faolden of the king or prince, and they 
must itlso be lands that are liable in public 
burthen for his majesty's supplies in the 
person to whom the right of voting is given ; 
but wh»e the property is separated from the 
superiority, it being the lands in the person 
of the vassal which are liable, in public bur- 
then for his majesty'fi supplies, that liability 
is wanting in the person of the superior 
which gives the right to vote ; in olher words, 
the ftstate to which the right, of voting 
is incident, it not, in the peifson of the 
superior. 

If any doobt shall remain upon this point, it 
can hardly fail to be removed hy the Act 
1690, c, 6, the supply granted by which, is 
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directed ^' to be raised out of the land rent of 
the kingdom from the several shires and 
burghs/' All the supplies subsequently 
granted, are directed so to be raised ; un- 
questionable evidence is thus afforded, that, 
in the meaning of the Scottish legislature, 
^^ the lands liable in public burthen for his 
majesty's supplies for 400/. Scots of valued 
rent,'' upon the person infefl in which, the 
elective franchise was conferred by the Act 
1681, were the l^nds yielding the land rent, 
out of which the supplies to this extent were 
to be raised, that is, the property held o( the 
king or prince. 

If this be so, there cannot be a freehold 
qualification in respect of valued rent, where 
the property is separated from the supe* 
riority, because the lands, to which it is in- 
cident, must be held of the king or prince, 
and they must also be liable in public burthen 
for his majesty's supplies. 

It has further been observed to me*, that, 
in contemplation of law, the superior is pro- 
prietor of the land, and that the property is 
only a burthen upon the superiority. 



* See note, page 22. 
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In this sense, however, the king is pro- 
prietor of all the lands in the kingdom, the 
whole of which are held of his majesty, let 
them have been granted how they might by 
the vassals of the crown to others. But if 
the superior be proprietor of the land, he is 
so, subject to the right of the vassal who is. 
also proprietor of the land, subject to the 
right of the superior. Each has a separate 
and distinct estate in the same lands; the 
one known by the appellation of the dominium 
directum ; the other by that of the dominium 
tuile^. The very circumstance, that the word 
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• Among the essentials of fees, as stated by Lord Stair, " First, 
there must remain a right in the superior, which is called dominium 
directum; and withal a right in the vassal, calledi dominium utih : 
the reason of this distinction and terms thereof is, because it can 
hardly be determined that the right of property is either in the su- 
perior or vassal alone, so that the other should have only a servi- 
tude upon it, though some have thought superiority but a servitude, 
the property being in the YMsa} ; and others have thought the fee 
itself to be but a servitude, to wit, the perpetual use and fruit ; yet the 
reconciliation and satisfaction of both have been well found out in 
this distinction, whereby neither's interest is called a servitude ; 
but by the resembtance of the distinction in law between ^t^ra et ac- 
tiones direct<BytJi6 those which for resemblance were reductive there- 
to, and therefore called utiles ; the superior's^ right is called domi- 
mtim (firecftfm, and the vassal's dominium utile, and without these the 
right cannot consist. As there must be a right in the superior, and 
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dominium is applied to either estate, shews 
^hat the vassal is a propriietor in the land as 
well as the superior. Anciently, it is true, 
the baron or superior represented the whole 
estate; hence he was made liaUe for the 
public supplies when imposed according to 
the old extent, haying relief however against 
his vassals. Having beai in possession of this 
representation, such representation conld not 
be otherwise than preserved to him by the 
Act 1681, as it had hem by the Act l66lw 
But, by these Acts, a hew description of 
persons and of property not formerly rfepre^ 
sented in Parliament was admitted to be re- 
presented, namely, the vassals in the de- 
mesne, or, as it was called, the annexed pro- 
perty of the crown, and the grantees of 
church lands; The latter, while they re- 
mained the prdperty of the church, having 
|?prne their share of pviblic taxes, according 






another in the vassal, so the vassal in hk right must necessiiri]y 
hold ofy and ackno\vle4ge the superior as having the direct light in 
the fee; otherwise the two distinct rigl^ts without thia subpirlin^ 

I 

tion will make but two partial allodial rights." — ^Stair's Institutes, 
book ii. tit. 3. § /• p> 1201, 

This is confofm^le to tbe opinipD of Sir Thopias Craig, lib. i> 
dieg. 9-^9* 
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to ^ valuation peculiar to ecclesiswtical pro** 
perty, had neyer been valued acc5ording to 
^ q]4 ^^tent. Neither had the former, be- 
cause the supplies granted to the cFowst, 
having bepi originallj in jaddiiion to the 
territorial i evenues of the qrown, the pro- 
perty yielding svKih revenue was not origi*- 
naUy subject to taxation, and^ pf course, had 
not jbe^n valued at the period of the old 
ext^nt^ 3y an AiPt passed in the year 
159^ ^9 ^ wa$9 no doubt, directed *^ that aU 
feu J^nds a^nne^ced, or other feu land)» what- 
soever, be retoured and availed/' and being 
retonred, that when it shall happen ^' any 
imposition or taxation to be mised, that the 
said fewates shall be charged iaccording to 
their refours/' But it is probaible that this 
Act of Parliament was not regularly com* 
plied with, and that much of the annexed 
propi^rty of the crown remained unei^efided 
at the peripd of the AqU 1661 and 1681^ 
and tlj^t eve^ wh^e it had been eif tended^ 
the baroRS ¥ou]d PPt su^er the holders of 



* 1594. c 233. intituled, <' That the temporal lands annexed 
to tbe efowfi shall remain €hei«wi(!i, and that they shaH be re- 
t^iwd/* 
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this property so recently valued to be put 
upon the same footing with them, whose 
property had been valued at a remote period, 
according to the proper old extent. The 
annexed property of the crown, however, as 
well as the church lands, had been valued 
according to the valued rent. The Act of 
1681 was passed, as its preamble states, 
" for the preventing of the great delay in 
despatch of pubhc affairs in Parliament, and 
convention of estates, occasioned by the 
controverted election of commissioners for 
shires/' The measure of qualification re- 
quired for the demesne lands of the crown, 
and for church lands, by the Act J 661, had 
been a yearly rent of ten chalders of victual, 
or 1,000/. It was thus necessary, in every 
case, to ascertain whether a voter in respect 
of such property possessed a rent of ten 
chalders of victual, or 1,000/. But the 
valued rent afforded a measure of qualifica-- 
tion to such lands not less certain than the 
measure which had been taken as the qua- 
lifi.cation in the case of old extent. Hence 
the qualification of valued rent was adopted 
in the case of church lands, and the proper 
lands of the crown. That the qualification 
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given b}^ the lAct 1 661 to this description 
of property required the possession of the 
lands, or the dominium tuile as well as the do- 
minium directum cannot admit of dispute. 
It would require very clear expressions in 
the Act 1681, to shew that, in the case 
of such lands, it conferred the elective 
franchise upon a different description of 
estate from that upon which it was conferred 
by the Act l66l. But, according to the 
plain meaning of the words used in the 
Act 1681, the kind of estate is the same, 
though the value of that estate, and the 
manner in which that value is to be ascer- 
tained, are diflFerent; in other words, the 
qualification is the same, but the amount of 
it is lowered, and a criterion is taken by 
which that amount may be at all times ascer- 
tained, without those controversies in Par- 
liament, which it was the object of the Act 
to prevent. 

It has been further observed to me* that 
the qualification being alternative, that is, 
granted either to old extent or to valued 

* See note, page 22. 
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rarity it k . knpo^M^ fo s<>ppD6e, that the 
legisJatwe eomld me^m to give it tosnpet^iOfniy 
io the one case, stad to withhold it ftotit 
9iipmority in the other. 

But this* obsenraif ion proceeds up6n a mis'*- 
apprehension, and overlooks the tdrms tif 
the enactment. The qualilication ip not 
ahernative. In the case of valtied retrt, it 
h granted only to chtirth lands, 01^ W th6- 
demesne or pToper lands df the crowtf. 
This is obvious not cmYy frons the desctip^ 
tion of the landsr upon which the elective 
franchise is cdhferred *, but it is placed be- 
yond the reach of doubt by the words, " or 
where the said old ^tent appeetrs not^^' It is 
only in lliis event that the qualifrcation is 
conferred upon valued rerit. These words, 
therefore, necessarily exclude all land^ ex- 

I 

* It is impossible to separate the act I66I9 from the act l681» 
in judging of the deseriplioA of lands td winch the valued reht sp^ 
plied* It is plain that these last ar^ the same with those landsy to 
constitute a qualification in respect of which according to the act^ 
166] , there was required a rent often chalders of victual, or l,0OOiL; 
and that the description of persons to whom this qualification applied 
were grwtees of the demesne lands of the crown and of the church 
lands, is evident from the words " besides ^ all heretors who held a 
forty-shilling land of the king^s majesty in capite^^ (which are used 
in the act, I661, as indicating the persons upon whom this qualifi- 
cation is conferred,) the only vassals of the crown, besides those who 
held in capUe being the grantees of the annexed and church property. 
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cept church lands, and the demesne or proM 
per lands of tlie^ crown, because the old 
extent appeared iii the case of all other 
lands. It was indeed provided by the 16 
Geo. II. c. 11. I 9', ''that lands bolden of 
the kii^g or prince, liable in pubhc burthen, 
for his majesty's supplies for 400/. Scots of 
Valued rent shall in all cases be a sufficient 
qualification, whatever be the old extent of 
the land&.'' But this was a necessary conse- 
quence from, and is made a proviso of, the 
immediately preceding section of the same 
Act of Parliament, which enacted, ** that 
no persdn is or shall be entitled to vote for 
a commissioner to serve in Parliament for 
any shire or stewartry in that part of Great 
Britain called Scotland, or to be enrolled 
in the roll of freeholders in respect of the 
old extent of his lands holden of the king or 
prince, unless such old extent is proved by 
a retour of the lands of a date prior to the 
l6th day of September, 1681, and that no 
division of the old extent made since the 
aforesaid l6th day of September, 1681, or 
to be made in time coming by retour, or 
any other way, is or shall be sustained as 
sufficient evidence of the old extent.^' Let 
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it be supposed, that in the case of a ten 
pound land of old extent, a part of it had 
been sold, the qualification would thus 
have been destroyed, both in the person of 
the seller, and of the purchaser, if the above 
proviso had not been added. The enact- 
ment made it impossible to ascertain how 
much of the old extent remained with the 
seller, or how much of it accrued to the 
purchaser. But the lands being valmd as 
well as retouredj the valued rent was in this 
case resorted to as the means of enabling the 
seller still to possess, and the purchaser to 
acquire, a freehold qualification. The pro- 
viso is no doubt broader than the occasion 
required, but still in bestowing a qualifica- 
tion by reason of valued rent upon lands 
which otherwise would not have had it by 
virtue of old extent, the 16 Geo. II. did not 
alter the Act 1681 with reference to the 
description of the former qualification. To 
be entitled to it in respect bf valued rent, 
the lands must still be liable in public bur- 
then for his majesty's supplies, and they 
niust be holden of the king or prince ; but 
they cannot be so liable and so held, unless 
they are held in property of the king or 
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prince, or as conveyancers in Scotland term 
it, unless the property remain consolidated 
with the superiority. 

This observation moreover supposes that 
a forty shilling land of old extent, and lands 
liable in public burthen for his majesty's 
supplies, for 400/. of valued rent were equi- 
valent* But this is not so. At the period 
of 1681, lands liable in 400/. of valued 
rent were and still are much^more valuable 
than a forty-shilling land of old extent^. 
At the period of the old extent, therefore, 
no freeholder possessed of this qualification 
would have resorted to one of valued rent, 
even if he had been enabled so to do. It is 
only since the 16 Geo. IL c. 11., which pre- 
vented the splitting of old extent, and 
opened the qualification of valued rent to 
all lands without distinction, that valued 
rent, which has been allowed to be divided 
at pleasure, has been resorted to as the means 
of increasing political influence. 

It has further appeared to the author of 

* In the publications put forth for the purpose of showing the 
propriety of obtaining an alteration of the qualification in 1 79^, 
100/. of valued rent is stated to be equal to a forty-shilling land of 
old extent. 

D 
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the foregoing.observations, that at the period 
ofthiB Act 1681, the supphes were not inoir 
posed according to thq old extent, nor 
thenceforth intended so to be, and the pay- 
ment of taxes therefore could be no reason 
why the superiority should afford a,freehold 
qualification in the case of old extent, and 
that property as well 9^s superiority should 
be required for such qualification, in the 
case of valued rent. 

Seeing, however, that of thijee. supplies 
granted subsequent to the, Restoration^ pre- 
vious to the year 1681, one had been granted 
according to the old extent^ it is too niucb 
to affirm, that at the period of this Act of 
Parliament, the intention of imposing sup- 
plies according to the old extent had been 
abandoned* The^e is, at l6aat,> evidence^ that 
the imposition of supplies, according to the 
valued rent, was re^igteid by the old barons. 
— Sir George Mackenzie^ has pieserved 
^^ reasons represented against the proposal 
made in the year 1666, that the subsidy; then 
offered should be uplifted by way of cess. 



mmm^i^mm'mm^^rmr^^m^^^'^mmrmmmmmmtm^m 



• Observations, vol. i., p. 353. 
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(according to the valued rent,) and not by 
way of taxation^' (according to the old ex- 
tentO His opinion evidently is with the 
reasons whifch he gives, " because they tend 
very much to the clearing 2LWB,y of our old 
laWs and customs/^ Though these reasons 
flailed, and this subsidy as well as that 
granted in the year 1678, was imposed ac- 
cording to the valued rent, yet it cannot be 
supposed that the remembrance of them had 
been lost in the year 1681, or that the feel- 
ings of the old barons by whom they had 
been m^de had undergone any change. 

Sir George Mackenzie Ttas his majesty's 
advocate in the year 1681. The Act of that 
year was probably framed by him. His ob- . 
servations upon the Acts of Parliament of 
Scotlj^md were published five years after- 
wards, viz., in 1686» As, in thesie observa- 
tions, he evidently ranges himself as a de- 
fej^der of the reasons why subsidies should 
continue, to be imposed according to the old 
extent, it cannot be supposed that he would 
do otherwise than support these reasons in 
Parliament. Though the old barons had 
failed upon two occasions in their endea- 
vours to have subsidies so imposed, it could 

d2 



36 



not be denied that they were entitled to 
have their elective franchise continued to 
them in the manner in which they had exer- 
cised it since the year 1587, when a forty- 
shilling land in free tenantry was declared to 
be the qualification to elect and to be 
elected a commissioner for a shire. This 
they would demand both for the purpose of 
preserving the memorial of a mode of raising 
subsidies which they cannot be supposed to 
have abandoned, and of maintaining a dis- 
tinction between them > and those favourites 
of the crown who had recently received 
grants of church lands or of the demesne 
lands of the crown. 

Sufficient reasons thu^ seem to appear 
why a distinction should have been made 
between a qualification arising from old ex- 
tent, which comprised the whole lands of 
the kingdom formerly represented in Par- 
liament, and a qualification arising from 
valued rent which related only to lands for 
the first time admitted to such representation. 
But even if sufficient reasons could not be 
stated why such a distinction should have 
been made, still, if the distinction has been 
made, and if it be clear upon the construe- 
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tion of the Act, 1681, that it is only in the 
case of old extent that a mere superiority 
gives a right to elect and to be elected a 
commissioner for a shire in Scotland; but 
that in the case of valued rent, the lands 
liable in pubhc burthen for his majesty's 
supplies held of the king or prince, that is, 
the property not separated from the supe- 
riority is required to confer such right, it is 
to be considered whether the Act must not 
still receive the effect which its true meaning 
requires*. 

This point,however,never having been raised 
in any of the numerous cases which have arisen 

* It is probable that at the period of the Act, l681> there was 
no instance of a baron, or superior, who ppsses^ed the superiority 
merely without the property of any part of his land. It is rcasoj^r 
able to siippose, that in many cases the barons^ estate was partly 
in prpp^rty and partly in superiority ; and that the legislature, j|^ 
the year 168I, never contpmplate^ the situation. lyhich has aip^^i 
in mpdera times of a superiority, stripped of every thing benefici^^ 
and created- only for the purpose of voting. Still the enactment 
not admitting of doubt in this respect, in so far as regards a qua^ 
lification^ arising from old extent, the enactmcnjtmust receive 
^effect. But if it be equally clear, that this enactment is limited tp 
the case of old extent, then it ought not to have been extended to 
the case of valued -rent. If it is limited to the case of old extent, 
there will be an end ,o£ the creation of votes upon a mere S14- 
periority for the holder of a superiority of old extent is prevei^ted 
by the \6 Geo. II. c. 1 l.y from splitting such old extent. 
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upon nominal and fictitious votes ; on the con-- 
trarj, the decisions in,all of these cases having 
proceeded upon the assumption, that a mere 
superiority in the case of valued rent equally 
as in the case of old extent, constitutes a 
gox)d freehold qualification, if the person who 
has acquired it is free and uncontrolled in (he 
exercise of it^ ; it is for counsel learaied in the 
law to advise you, wbethet the future creation 
t)f votes upon a superiority in the case of valhed 
rent, may be resisted upon the ground^ that 
the Imnds or estate conveyed are not liable in 
public burthen for his majesty's silpplres. But 
if theiquestloQ may still be raised, the reverses 



. * In the case of Mn Elpiiinstone, whose qualification was the 
wpericrity of a forty-shilling land of old extent^ Lord Thurlow said, 
'^fthe right of >rbting was given either to the wadsetter of a supe- 
riority, or the Hferenter of a superiority , and it was given to them 
HdAout regard to the quantity of real or beneficial interest which 
they held in the land/' 5LuderSy374. But this was spoken with 
^ference to a forty-shilling land of old. extent, for his lordship 
adds, " I confess iny opinion is clear, that, by the Act of 1-^1, 
they meant to give the privilege to the slightest estate, which 
upon^paper could be drawn forth within the letter of the statute ; 
to that if a man, entitled to nforty-shiUing land, were to feu it 
out, taxing the casualties, or discharging them in any Other 
manner, so as to reduce the estate to a superiority of but a 
penny of yearly value, I take it to have been the intent of the 
statute 10 give to that estate a vote." 3 Luders, $76. 
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consequent upon it will not be greater than 
those which have already taken plabe upon 
a branch of this subject which I shall now 
state to you, first explaining the mariner iri 
which votes upon superiority are created *.. 



* lo.Mr, £lt>^"*^^'s ^^^^9 ^^^ Thurlow is re^oiftcd to have 
said, '^Tbe right of representalian in Scotland has np(o»t lanient*> 
ably and anfOrtiUiately fallen off :its anckmi bafii^-; .Hii8Q(a¥cb Ibal 
the whol« value of Ihe ianded.|nnqpeity of thiLt(<Qui)Uy (speaking 
largriy and geneially about it)^iiiay 'be in the bandy of thpse^ that 
^ would have no concern; whatever in the.choted of th^ representa- 
lives of the ooCintiefi ; which^ might be f4ac^in(t^ \tmi9 of m«i« 
who have no earthly estates, but such as I have been de$cribiii|(i 
Tb^Q&ljmky was not the object <9f the. Iaw ; .biit,;i{ jt bea t>o- 
littcal oligecty ttid an honest objecty to give to the land ;of Scotland 
its due weight in parliaaaentary representati^M)/ Lam ,afraid that is 
not to be obtained by a judgment of any <youtt of law : i)Ut thfit 
resofi must be liad to Paxliameut, to cure the -great mischief tlmft 
baa happened to tb^ oonstitutjOoof thfit ooYintr^^rM l^eU laA oUiejf 
<s4«iitries," S Luders, 377. : . 7 

But ifit.be certain* that 'Hhe lightest est^lje whioh <;an bfl 
diawn forth on paper; within the letter of thereAel^ l6$l/' eonfeni 
the electivje fmAchise in tlie cAse of valti|id,.rent^:e|[}u4Hy 44 
in the case of old ^xtenl^ a <|ue0tioil visas, which wiis tiot c^^m-? 
templnted by Jkis londshipy luamely^ Whether, regard b^g battM 
the articles of uluon^ w^h d^lare theconfrary^ PiMrliaiiientfcm 
alter what tfaeii by law (cioiiferred the light to (}lcpt» ..and toibci 
fleeted, # .conm^issiiHSer 4or a |$hire. in Soodand. His lordship's 
suggestion^, t^owever, led |» jbe 4iitrodu0tion of a i>iU into Ihie^ 
Hous^ of Commons ior this purpose* but it ^was neit jpr<^cup;^ 
My position k, that, according 1o the sound cofistructipii of >he 
Act* 1681, it is only in the case of oI3 extent* that a superiority^ 
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When a great proprietor in a county 
wishes to increase his political influence, be 
grants the whole of his estate in feu to some 
friend to be holden of himself*. Having thus 






constitutes a freehold qualificationf and that, in the case of valued 
vent^ it i& the property holden of the king or princet that con- 
stitutes such qualification. If this he sOyjhen t&eonly question 
whkrli i^mailifs is, ivhat effect is to be f^ven ta thb ^decided cases, 
which, contrary to the just.coqstraction of tlua statute/ have pto« 
ceeded upon the itupposition,. that a. superiority tin the- case of 
vulued rent, equally as in the case of old extent^ conferred the 
right to elect^ and to be elected, a commissioner for a shire in 
8Cdtland. ' . 

'^ f 'This is do^ne^ either by granting as many feu charters asithttre 
hte Motes meant to be created, or by granting one feu chartevof the 
Whole estate, reserving pnywer in the grantor to multiply supeiiors 
^on the vassal. Hie feudal law denies to the superior the pbwfer of 
hidvesLsing superiors upon his vassal, for this reason, that the vassal 
ib^^und in homage and' service im\y to one^ lord ; but if the lord 
were allowed to split the superiority into parts, the vassal would 
bdcome bouiid in homage and service to many lords.-— By grant- 
ing, however,^ 4i^ 'msiny feu charters as there were votes to be 
ci«ated, or by granting one feu charter* with power to multij^y su* 
pieriors, it appears to have been conceived that this rule was 
^sKled. In either case the vassal could' not object, because Ify re« 
^ivihg' a number of feu charters, it was implied that there were 
to^be ahequal number of superiors, and by receiving a feu charter 
with pOwier in the grantor to multiply superiors, it was a conditicm 
of'the grant that they should be increased. This, however, (to use 
^elangua^ ^f Lord Tburlow, see afterwards, note, p. 76.) is ♦• a 
practices to disappoint the law of the land." It enters materially 
into the composition of such votes. If, as is contended in support 
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vested the property, or terra firma^ of his 
estate in his friend, he resigns what rehiaios 
in his own person, that is, the seigniorage or 
superiority estate into the hands of the crown, 
and obtains a crown charter, which contains 

a precept of seisin, that is, a warrant for in- 

• » ♦ 

of the hitherto-received construction of the Act, 1631, (see p*|24,) 
the superior is proprietor of the lands, notwithstanding the grant 
to the vassal, and the right df the vassal is to be considered onl^- 
lobe a burthen upon the superiority, it is difficult to conceive how 
any voter redeiving such a vote can take the oath of trust and pos** 
session, by which he roust swear that his tith to the lands and 
estate, in respect of which he claims a right to vote, '* is not no- 
minal and fictitious^ created or reserved in him ii) order to enable 
him to vote for a meniber of parliament, buithisit the 9ame is a true 
and real estate in him for his own use and benefit, and for the use 
of no other person whatsoever." According to this view of the case^ 
which supposes the voter to be proprietor of the lands subject to^the 
right of the vassal, the title of . the vassal is a necessary part of the 
title of the voter. It is impossible to say that the title of the vassal 
is not nominal and fictitious, created and reserved in order to en- 
able the voter to vote for a member of parliament. The vassal is a 
mere trustee for the person from whom the voter receives his vote, and 
is known to the voter to be so. But, if the tide of the vassal be part 
of the voter's title (and, according to the argument, it must be taken 
to be part of the voter's title, because otherwise he is not propri- 
etor of the lands upon which the right of voting is conferred), how 
can the voter swear, with a safe conscience, that his title '< is not 
nominal and fictitious, created or reserved in him to enable him to 
vote for a member of parliament?" In any view which can be 
taken of the case, the n^ure of the grant to the vassal, and the 
circumstances attending it, cannot be excluded from the cousidera* 
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fefting himai>d his disponees, in that which 
by . the . charter is again, granted to him^ 
namely, the superiority estate. He then 
parods oiit this superiority estate into as 
many parts^.fbr jthe purpose of creating free- 
hold qdaUfications, ds th^ Mrhole of his va- 
lued rent, divided among them will enable him 
id creiateT and he executes dispositions of these 
parcels among his. friends, tp whom he as- 
signs the precept of seisin in his . crown 
charter, for the purpose of their being infeft 
by virtue of it. An application is then made 
tp the ppwmissioflQW of sqpipJj.tQ dividiQ the 
cwrmUoj or > totii)< valuation, of the grantor's 
prbperty estate (now in the person of his 
trijend, who fifterwards re-conveys it to him) 
among his disponees of the superiority, who 



i ) 



1 T I • 

tfoilof thtB transacdon; The vassal Cannot l)e stated to huvtfttalwnthe 
estate vested in him " upon his^own atrcouht, or. upon any accoutrt, 
hixt that of the grantoi's request," (see note, p. 75.) ; and if the vas- 
sal cannot be stated to have taken the estate vested in him otherwise 
than upon the grantoi^s request, it becomes matter for consideration 
whether the voter, whose title refers to that of the vassal, can be 
stated to have taken it otherwise than upon the grantor^s request; 
and if the grant to the vassal be ^ a practice to disappoint the law 
of the land,'* that is a legal fraud, whether the voter, by receiving 
a grantTeferring to that made to the vassal, does not make himself 
a party to this legal fraud. 
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aifter being infeft a year and a day, apply to 
tbe freeholders at their Miohaelm^s court, or 
at a meeting for election to be enrolled^ 
when they are admitted Pt rejected accord- 
ing as the majority qf freeholders ^te.or ar^ 
act in the same political interest at tb^ tim^ 
and the remedy , against their 4Qt^mina- 
tion is by a complaint to the court. :pf ses- 
sion, to be presented within fouri months 
thereafter. , : ; 

The legislature efldeavoufed tp prevent the 
splitting of votes,.fijrst;:by 3,0 Apt*; passed 
in the r^ign of Quei^o- Amie, - ap4! j^^eir;war49 
by another Act f in the'reign.of George the 
Second, whiehilast prescribed t)3fi, f ^Wowing 
oath : " I, A . B-, do, in the, p«*f39eQC^ of Qojdi 

« 

declare and swear, that liie JN^nds ^nd estate 
of for which I. pjaijq a ngh^ to 

vote in the election of a mq^pber to serve in 
Parliament for this county pf B^qwartry, ifj 
actually in my own possession, and do really 
and truly belong to me, and is my own 
proplei' estate, and is not conveyed to me in 
trust, oj for or in behalf of any pth^r jpprson 
whiatsoever ; and that neithel^ I, nor any 
«—i^— — ■— — ^"^i— — — 111 II I . I » 

* li Annexe 6. f 7 Oeo. II. c« i€» 
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person to my knowledge, in my name, or on 
my account, or by my allowance, hath given, 
nor intends to givfe, any promise, obligation, 
bond, back bond, or other security whatso- 
ever, other than appears from the tenor arid 
contents of the title upon which I liow claiin 
a right to'votfe directly or indirectly, for re- 
disponing or tonVeying the said lands and 
estate in any manner of way whatsoever, or 
for making the rents or profits thereof forthi 
coming, to the use or benefit of the person 
from whom I have acquired the said estate, 
or any other person whatsoever; and that 
my title to the said lands aiid estate is not 
nominal and fictitious, cheated, or reserved 
in me, in order to enable me t6 voter for a 
member of Parliament, but that the same is 
a true and real Osteite in me for my own use 
and benefit, and for the use of no other 
person whatsoever *. 



» 



♦ The contrivance of separating the property from the su- 
periority* for the purpose of creating freehold qualifications, is of 
modem invention* The first device fallen upon was, to conve^ 
the property as well as the superiority, that is^ the whole lands 
and estate, belonging to the grantor^ under an obligation upon the 
grantee to re-convey the property to the grantor, so soon as the 
grantee should be infefu Votes so made were found good, January 
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An oath being thus prescribed, which 
every elector when called upon at any meet- 
ing for election is obliged to take, it was con- 
tended, that the oath was the sole test of the 
qualification, and that no other means of 
proof could be resorted to respecting it. 

The court of session, however, directed 
interrogatories to be put to the voter, in 
order to ascertain the true state of the case ; 
but an appeal having been taken in one of 
these cases (Skene against Wallace), the 
House of Peers reversed their judgment 
(May 9, 1770-) 

From this time, until the case of Sir John 
Macpherson, which was finally decided in 
the year 1790, the above oath, which was 
called the oath of trust and possession, was 
the sole test allowed of the nominality or 
confidentiality of a freehold qualification. 
In that case, however. Sir William Forbes, 
and other freeholders in the county of Aber- 
deen, complained to the court of session 
of the enrolment of Sir John Macpherson as 
a freeholder in that county, and insisted he 



19th, 1755. Forrester and others, v. Fletcher and others. This 
oath was prescribed before ^ven this contrivance was fallen upon. 
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should be required to answer certain inter- 
rogatories. The court of session found it 
incompetent to put the questions ; but their 
judgment was reversed upon appeal, and Sir 
John Macpherson was ordered to confess or 
deny the averments made by the appellants. 
This decision had, for a time, the effect of 
checking the creation of votes upon supe- 
riority. But devices having been fallen upon 
of creating them in such a manner as to 
enable the voter to ajiswer interrogatories, 
the practice has been, res vimed . If, however, 
the construction I have put upo^ the Act, 
1681, be right, these votes, if upon a su- 
periority of valued rent are t»d, ^ndaijy de- 
cision which may find themt soj jvili nQt be 
so much at variance with previous depisionis, 
as the judgment of the House of Lords wa? 
in the case of Sir John Macpherson^ tor that 
judgment was contrary to a judgment of the 
same tribunal upon a similar point in the case 
of Skene versus Wallace * ; whereas the point 

♦ With reference to decided cases, lord ThuHow observed, 
^' The present question does not go upon the very same points 
with what occurred in the cases so qften quoted, and said to be 
settled by decisions of this House. Though I am ready to de 
cl^re, that I do not feel the same degree of concurrence with 



47 

now submitted to your consideration has 
vever been raised^ and in the cases which 
have been dedded, it has only been taken 
for granted, that a mere superiority, without 
distitiguishing whether it is upon old extent 
or valued rent, affords a freehold qualifica- 
tion if the iexerdse of the elective franchise 
is free and unfettered in the person that 
holds it. 



. Having thus exhausted all that is necessary 
for me to unfold to you upon the first pdint 
submitted to your consideration, I proceed 
to shew you how it appears that pomniis^ 

' ■ I 1 1 ■ ill ■ I }i \ I J 1 1 J 1 1 1 i III 

those decisions which I have been sensible of in i^oslt of the oihef 
decisions vrhich the House has come to, upon the advice of a 
great and eminent person^ yet I should have been much dis- 
inclined to establish a contrary principle.' I do not meah to say, 
ihat if the very same questions should come again before 4tt^ 
House, I should look upon them to be so decided* as to n^^ i( 
unfit for your lordships to re-consider them. Where. a question 
has been decided in the last resort, and all the arguments upon it 
folly stated, and another precisely similar occurs, it will inquire 
much consideration before your lordships agree to decide diffei^ 
ently. But it is impossible to lay it down as a rule, that a judg- 
ment in the last resort should change the law, though it binds the 
particular cdse irrevocably.'' 3 Luders, 3d8. 
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sioners of supply, under the statutes, in the 
execution of which they act, have no power 
to divide the mlued rent of land, unless for 
the purpose of levying the Iand*tax, and then 
only in the cases provided for in those Acts. 

If this last point be established, it will not 
be less fatal to votes upon superiority in the 
case of valued rent than the former, for, in ) 

process of time, there will be an end to the 
creation of such votes, if the commissioners 
of supply have power to divide the valued 
rent, only in certain enumerated cases, for 
the purpose of levying the land-tax which is 
not paid by the voter who is infefl in the su- 
periority, but by the vassal who is infeft in 
the property. 

Yeu are aware that the land-tax was made 
perpetual by the 38 Geo. III. c. 60. The 
annual land-tax had /been granted for the 
year 1798, by an Act previously passed, m., 
the 38 Geo. III. c. 5. The Acts, by which 
commissioners of supply in Scotland, have 
been since appointed are in the following 
terms: — ^^ That all and every the person 
and persons hereinafter named and men- 
tioned, that is to say (the names are then 
mentioned), being duly qualified to act as 
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commissioners of the land-tax shall be, and 
they are hereby declared to be commis- 
sioners, for putting into elLecution such of 
the powers, provisions, clauses, matters, and 
things, of the said recited Act, made in the 
thirty-eighth year of the reign of his said late 
majesty King George the Third, (38 Geo. III. 
c. 5.), as are for ever continued by the said 
recited Act of the same year (38 Geo. III. 
c. 60.) within the several shires, stewartries, 
and places respectively within that part of 
Great Britain called Scotland.'^ 

By this Act of Parliament (38 Geo. III. 
c. 5.) the sum of 47^54/. Is. 2d. is directed 
to be raised and levied out of the land rent of 
Scotlandy according to certain specified 
proportions within the respective shires, 
stewartries, cities atid burghs therein ex- 
pressed. 

The commissioners appointed to levy it 
are empowered. ** to do every thing concern-' 
ing the said supply^ as is prescribed and 
af^inted by the cess act of the 6th of 
November, 17C6, and other acts made in 
ahy forteer parlifament of Scotland, to which 
the said act of the 6th of November, 1706, 
doth relate.^^ ^ • ' ' -- '' 



The commissioaers appointed by this act 
of the 6th of November^ 1706^ are, ^^for 
ordering and yplifting the stfpply^^' thereby 
granted. Il; refers to the Act 1690, c. 6.^ by 
which the commissioners therein namisdy 
are also apppinted " for the ordering (md 
upl^ting the supply-', thereby granted, and 
which last Act empowers ** the comajisr 
sioners in their respective shires upon com'- 
plaints to be made to them, of any ifieqmUt^ 
in. the present valuation, either between one 
parish and another within the same shire. 
Of particular heritors' lairds . within one and 
the same parish and shire, to rectify the 
sanie where they find them unequal^ and for 
that effect to take trial of these valuation,$ 
in the way and notanner preacribed by the 
Act of the conventi^on of th^ estates in the 
year 1667/" 

This last is the Act of the convention of 
estates, by whiqh^ thp supply gra(nted, was 
for the first time after the Restoration, 
directed to be. levied according to the va- 
lued rent, and by this Act, " where lands 
tejnds, or other real estates, did, ♦at the 
time of former valuations, pertain to, and 
were in the hands of one person, and are 
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siiK^e dismembered and disponed to several 
persoiis in pai^cels, so that the value of each 
parcel by itself cannot be ktoown by tht 
former' valuations; the commissioners are 
empowered in this, and all other cases of 
that nature, or where they shall find any 
juirt cause by inequality, to Value of new 
again /^ 

The course which tihe commissioners of 
aupply have followed in such cases has been 
this. The total amount of the valuation of 
lands before they are dismembered and 
disponed to different persons, appearing 
from the valuation books, they ascertain 
what is the actual rent payable at' the time 
for the whole estate, and for each of the 
parcels into which the estate may havei 

« 

been so dismembered, and they apportion 
the total sum oif valuation among the parcels 
according to the amount of the actual or 
present rent of each parcel. 

The supply being raised and levied out 
of the land-rent, such apportionment is per- 
fectly right, and is absolutely necessary, and 
the conmiissioners of supply have power to 
make it as between the owners of the soil 
to whom such land-rent belongs, and by 

e2 
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whom the supply is paid, and who are 
within the cases mentioned in the Acts of 
ParUament, pursuant to which the appor- 
tionment is made ; but where the property of 
the land is separated from the superiority, 
which is invariably the case where a grant 
is made of the superiority, merely for the 
purpose of creating a freehold qualification, 
the grantee of such superiority has nothing 
to do with the land-rent, and is not only 
not liable for any part of the supply, but 
his case is not within any of the cases in 
which power is given by the commissioners 
of supply to make an apportionment by 
trying the valuations. 

It thus appears, that the powers conferred 
upon commissioners of supply are solely 
for the purpose of raising and levying the 
land tax, that the power of apportionment, 
or " taking trial of the valuations, and valuing 
of new again^' is only for this purpose, that 
it applies only to those who receive the 
land-rent upon which the tax is imposed, 
and by whom it is paid, and can have no 
reference to the possessor of a mefe supe- 
riority, who receives no part of the land- 
rent, and is not liable for any part of the 
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supply, to raise and levy, which, the com- 
missioners of supply are appointed. That, 
moreover, this power can be exercised only 
in certain cases provided for. 

A case, however, was decided in the last 
resort, which seems to rule that commis-* 
sioners of supply are bound " to take trial of 
the valuations,^' and " to value of new again,*' 
for the purpose of supporting freehold quali- 
fications; and though fhe case was not 
within any of those mentioned in the acts 
in which alone power is given to the com- 
missioners to " value of new again /^ 

In the years 1765 and 1766, the Earl of 
Panmure separated the property of his estate 
from the superiority of it, by granting 22 
feu dispositions of as many parcels of it 
to his brother John Maule, Esquire, a Baron 
of the Court of Exchequer, in Scotland ; 
to be holden of the Earl for payment of 
half a merk (6|d. sterling) of feu duty, and 

_ r 

the grantee relieving the Earl of the land-tax^ 
and all other public burthens. 

The Earl of Panmure then expede a 
crown charter, by which the superiority of 
these 22 parcels became vested in him, 
distinct from the property which was in the 
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person of his brother ; and he then executed 
32 dispositions of the superiority of these 
parcels to as many different persons in life- 
rent, whose interest in the subject matter of 
the grant was limited to 6|d each gf feu duty, 
payable by Mr. Maule, their vassal. 

The Earl of Panmure, his brother, Mr. 
Baron M auje, and the 22 life-rent disponees 
applied to the conaniissioners of supply of 
the county of Forfar, for the purpose of 
having the Earl's valued rent divided into 
23 parts. The comnoissioners ^of supply 
having refused so to divide it, the Earl and 
his vasaal^ and disponees complained to the 
Court of Sqss^ion, who ordered the commis- 
sioners of supply to make the divisioa.* An 
appeal was taken to the House of Lords, 
who not only aflStrmed the judgmeoixt of the 
Court of Session, hut ordered the oomrais- . 
sioners of supply to pay. 200/. of costs*. 



rf * 



* This case is not reported in the Faculty collection ; the account 
ofh here given is taken from Mr. Wight's book,* p. 186, and the 
appeal cases. Mr. Wight states the icaae^ as if the voters had been . i 
thp on]/ peiisoQ^ who Applied to the covimissioners of supply, or 
complained to the Court of Session. But Lord Panmure and 
Mr. Maule appear as respondents to the appeals ; and in their 
c^e It is stated, thot ^e petitioiis to the oommissioners of silpply 
were prey^nted by <^ tUe rt^ppi^^ent ^4 the different piir^hmn^'' 
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T(^his case, h(weter, tfppdars to have been 
treated as a question of jurisdiction, and of 
ec^ntumacy on the part of the commissioners 
of supply, who are represented as having 
rni properly resisted the authority of the 
Court of Session ; and as having taken it 
upon them to judge in a matter with which 
they had no concern, namely, whether such 
freehold qualifications ought or ought not to 
be created*. The commissioners of supply 
not only refused to divide the cumulo valua- 
tion of the Earl of Panmure upon the appli- 
cation of his lordship, his brother, and the 
grantees of the superiority, but disobeyed 
an order of the Court of Session, when 
assembled, by their authority for the purpose 
of making the <livision, contending they 
were amenable to no court, and answer- 



ivUch includes the grantee of the property, as well As tRe grantees 
of the superiority ; and the bills of advocaliony presented to the 
Court of Session, are stated to have been presented by the re- 
spondents, thereby including all the parties — I have therefore so* 
taken it. 

, * In the respondent's case the motives of the commissioners of 
supply are represented ** as proceeding from a tenderness for the 
several election laws/^ and their arguments are said to resolve 
into this single proposition — *^ Thai thfi Court had no jurisfUction 
over them, and that they could not he compeUed to act,'^ 
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able only to Parliament* by whoiai tbey 
were appointed ; and even if the jurisdic- 
tion of the Court of Session were admitted^ 
in cases where the land tax had been wrong- 
fully assessed^ yet the commissioners of sup- 
ply insisted, that they could not be com^ 
pelled to act at the discretion of the Court 
of Session, where the land tax 'was not 
concerned*- 

* The reasons of appeal are thus stated in the appellant's 
case: 

» 

I. The powers, delegated by parliament to the commissioners 
of supply, extend only to the fixing, ascertaining, and, making 
effectual, the taxes imposed by parliament. As a consequence of 
this, the commissioners are necessarily invested with a power of 
apportioning the fixed valued rent of each shire (which is the rule 
of taxation) upon the several lands within that shire, 6r dividing^ 
it where lands that belong to one person, and have been subject to 
a certain valuation, come to be in the hands of different proprietors. 
It is manifest that the interposition of any court of law, in staying 
the proceedings of the commissioners ci supply, or in reviewing or 
altering their judgments, would effectually put a stop to the ap- 
portioning and levying the land-tax. The commissioners of supply 
have therefore been ever considered as a committee of parliament, 
amenable to no court, and answerable to parliament only ; and 
hence, during the course of a century past, no instance has oc- 
curred (until the present case), where the court of session 
has assumed a power of directing the proceedings of the commis- 
sioners of supply, or of reviewing or altering their judgments upon 
mx appeal from them in the first instance; though sometimes 
questions concerning valuations have incidentally occurred in 
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I 



This case therefore did nat distinctly brin 
into discussion the question, whether it was 
one that was within the provisions of the 



appeals from the court of freeholders, with respect to the qualifi- 
cations of electors. 

Objection' — ^Thc respondents da not milintain that the Court of 
Session have any original jurisdiction to direct the 
. proceedings of the commissioners of supply; but it 
is said that there can be no wrong without a remedy, and 
in cases where justice cannot be obtained from the 
commissioners of supply, the Court of Session must 
necessarily interpose. Their nobiie qfficium, or ex- 
traofdinary power, must exert itself, as in many other 
cases which originally were not within the jurisdictioit 
of the court. 
Answer^'^'The appellants do not presume to question the ex- 
pediency or extent of the nobiie officiunty of the Court of 
Session in many cases*;. It is an observation of the 
greatest authority, ^* That too great an extent of this 
nobiie offidum would render the subject insecure, and the 
lords too arbitrary.'' This extraordinary power has 
never been once exerted iQ controlling the proceedings 
of the commissioners of supply since their first appoint- 
ment. They are a respectable body of the ianded gen- 
' tlemen of the coUnty, selected and appointed by Par-> 
liament, and no real danger can happen, though their 
judgments are final. Many cases of this nature occur 
to which the jurisdiction of the Court of Session does not 
extend, particularly where the trustees and commis- 
sioners of turnpikes and bridge acts decline to act, the 
Court of Session does not think proper to interpose ; the 

* Lord Stair's Institutes, p. 570, New Edition. 
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statutes for the execution of which commis- 
sioners of supply were appointed. They 
denied the power of the Court of Session 



p^"«». 



maxim therefore insisted on by the respond^ts, ^* that 
every wrong roust have a remedy^*' cannot, with any 
propriety, be applied to support an extraordinary juris-i 
diction in this, or any other civil court. 
11. In the present case, the appellants contend that even admit- 
ting the jurisdiction of the Court of Session to review their judg- 
ment in cases where the land tax has been wrongfully assessed, 
yet they cannot be compelled to act at the discretion of the Court 
of Session in. cases where the land tax is not in any degree con- 
cerned. The appellants have in this case declined to act, because 
the avowed, purpose of the respondent's application to them was 

■ * ♦ • 

for splitting and dividing the valued rent of a large estate, among 
a great number of nominal proprietors, who had each only one 
sixpence yearly out of the respective lands, conveyed to them. 
This having no relation to the land tax, but on the contrary ren* 
dering its collection more troublesome and precarious ; and it 
appearing to the appellants, that this manufacture of nominal 
votes (already too far increased, though checked by many salu- 
tary, laws) was contcary to the principles of the constitution, and 
a real grievance, they therefore refused to submit to an extraor- 
dinary trouble, never intended by the legislature in their appoint- 
ment If the appellants have done wrong in having declined to 
do any thing, they most humbly jsubmit their conduct to the legis- 
lature itself, who can alone explain the extent of their powers. If 
the Court of Session interposes in this case to compel the com* ' 
mlssioners to meet (as the interlocutor imports) it cannot be said 
to be a matter of judgment but of mere authority ; and it will not 
be maintained, that the Court of Session, has, by its constitution, 
or by the common or statute law, any authority over the commis- 
sioners of supply. • 
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to exerciae Jurisdictidn over tfaem; and vio- 
lently resisted its authority upon nnstaken 
grounds. These were the topifds snainly 
pressed, with which the circumstances of die 
case were confounded. There could be 
no doubt that the Court of Session had 
power to compel the commissioners of supply 
to act, if it bad been a case in which these 
last were authorised to act. The questioa 
ought to have been, not whether the Court of 
Session had power over the bomniissioniers 
of supply, but whether the case was one irt 
which the commissioners of supply had 
power to act. Such a decision could hardly 
have been given, as was pronounced, if the 
jurisdiction of the Court of Session had not 
been resisted ; and if it had been stated that 
BO part of the land tax was to be paid or 
could be paid by ^e grantees of the superiority^ 
but was to be paid by the grantee of the 
property^ according to the tenor of the feu 
dispositions granted to him ; that the property 
comprised the estate to which the cumuh 
valuation applied ; of which estate, there was 
no dismemberment for though there were 22 
different grants of the property yet they 
were all to the same person, who bad the 
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legal title to the whole estate, and was to 
pay the same amount of land tax, whether 
the cumulo valued rent remained entire, or 
shbuld be split into as many parts as there 
were feu dispositions ; that therefore there 
was no occasion to make any apportionment 
for the purpose of levying the land tax ; 
even if the vassal were to have paid it ; but 
in truth, the land tax was to continue to be 
paid by Lord Panmure, for whose behoof, 
he (the vassal) held the property of which 
Lord Panmure continued to receive the 
rents*, out of which the land tax was paid, 
and to the estate, yielding which the cumulo 
valuation alone applied/ The case there- 
fore presented no ground for a division 
of it. 

The order made upon the commissioners 
of supply was " to ascertaifi the valuation of 
the complainers* lands by disjoining the 



* That the grantees in such feu charters are mere trustees for 
the grantors of them is evident from this circumstance^ namely/ 
that after the grant, the grantors continue to receive the rents, 
though the grantees are the persons legally entitled to receive and 
discharge the rentsf but I am not aware that any instance has ever 
occurred where even a colour was given to the receipt of the rents 
by the vassal by granting receipts to die tenants in his name. 
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same in the cess books, from the cumulo 
valuation of the estate with which thej^ stand 
presently, (at present) valued/' 

The lands of so many of the complainers, 
as were the grantees of the superiority, com- 
prised the supeifiority only. They had no 
right to the land rent, out of which the land 
tax was levied* They had right only to the 
feu duties payable to them by their vassal. 
The actual or present land rent therefore, 
which was the rule of apportionment fol- 
lowed by the commissioners of supply, was 

not a rule applicable to their situation. The 

v. ~ • 

amount of the feu duties was the amount of 
their interest in the estate. Any dismem^* 
berment which could be stated to have taken 
place, was of the superiority merely to the 
extent in all of 11^. llrf. per annum. But it 
was only in cases of dismemberment; and 
to the extent of that dismemberment that, 
the commissioners of supply had power to 
ascertain the valuation of the lands dismem- 
bered. If the case had been so represented, 
a question would have been raised, which 
remains untouched by this decision, namely, 
even supposing commissioners of supply had 
power to divide a cumulo valuation for any 
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purpose but the levying of the land tax; 
Whether the rulb, taken as the measure of 
apportionment io the case of a dwmon fot 
the payment of the land ta«, was the rule to 
be observed in the case of a division for the 
purpose of, supporting a freeh<^d qualifica* 
tion*. 

The couBequences resulting ^om following 
the same rule, in the apportionment of the 
valuation for the purpose of levying the land 
tax, and in the apportionment of the valua** 
tion for the purpose of supporting freehold 



* The apportionii^ the valuation in the manner which has been 
stated is called a division of the tumulo valuation, probably because 
it is a division of it which the commissioners of supply make in 
the case of freehold quaMficadom* for they divide the cunndo valu- 
ation of the ciieator of them into a9 many parts as there «ire dis- 
positions of the superiority. It is not> however, a division of it 
which the commissioners of supply are authorized to make. They 
are empowered ** to take tried of the valuations, and to valU^ of nenr* 
a^n^'' which they db by ascertaining the real or present rent of 
the whole estate, and of eyery parcel into which it may be dis- 
\nembered, and then apportioning the valued rent according to the 
ml rent of each, ft is the land pajing the land rent upon which* 
the land tax, is levied, which they are " tp! value of new again ;*' 
and the real or present xent of the land, is therefore the test by 
which they ^* take trial of the valuations.*' Any such trial, or 
valuation, with respect to the superiority which pays no land 

« 

rent, is thus excluded. 
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qualifications, will be apparent by supposing 
that Mr. Baron Maule, the feuat or grantee 
of the property^ by the desire of the Earl of 
Panmure^ before the property was reconveyed 
to him, or that the Earl of Panmure after 
such reconveyance (for in all such cases, the 
property is reconveyed), had sold parts of 
several of the parcels, into which* the ^woperfy 
had been divided to two or more different 
persons. In this case, the commissioners* of 
supply niust have made a new apportion- 
ment of the valued rent, so as to ascertain 
the portion of valued rent, appertaining to 
the parts of the parcels purchased, according 
to which the land tax was to be collected 
from tlie purchasers. 

From the multiplicity of votes which have 
been made in Scotland, this is a situation 
which must have frequently arisen. The 
first consequence imposed upon the commis- 
sioners of supply, would be to consider how 
this new apportionment was to be made. 
Whether they were to try the valuations by 
taking the real rent of so much of each parcel, 
formerly divided, as was sold, and the real rent 
of the remainder of each parcel which re- 
mained unsold, and so apportion the valued 
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rent appearing from the former division 
between the parts of the parcels sold, and 
the parts of them remaining unsold ; or, 
whether they were to take the real rent of 
the whole lands composing the cumulo valued 
rent before it was apportioned, and the real 
rent of the lands sold, and of the lands re- 
maining unsold, and so apportion the 
cumulo valued rent between the lands sold, 
and the lands remaining unsold. In the one 
case, they must make as many apportion- 
• ments as there were parcels, parts of which 
were sold. In the other case, they would 
only have to make as many apportionments 
as there were sales to different persons. 

The former is the course which they have 
followed. Taking the last sum of valuation 
appearing in their books, they again apportion 
this sum. between the seller and the pur^ 
chasers ; they have thus, upon their books, 
a number of valuations, which are not only 
altogether unnecessary for the purpose of 
levying the land-tax, but which tend to pro* 
duce the very inequality, to remedy which 
the power of ** trying the valuations,'' and 
'* valuing of new again'* was given to them» 
It is the, object of a person, creating freehold 
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qualifications, to have his cumulo valuation 
so divided, as to enable hiiii to create as 
many as possible. It is a matter of indiffer- 
ence to him in other respects how it is 
divided ; for let it be divided how it may, the 
aggregate of the valuations will still be the 
same, and the total sum of land-tax which 
he will continue to pay will also be the same, 
let it be spread how it may over the parcels 
into which his estate may have been divided. 
He therefore will produce to the commis- 
sioners of supply, such evidence as may 
enable him to have his cumulo valuation di- 
vided into as many parts as may afford him 
the greatest number of freehold qualifications 
without regard to any other object. Not. so 
the purchasers of parts of the property .into 
which the estate may have been divided fo 
this purpose ; it is their interest to have as 
small a sum of valued rent apportioned upon 
the lands purchased by them as may be, be- 
cause they derive no benefit from the vote, 
and the sum of land-tax which they are to 
pay, is in proportion to the amount of valued 
rent ascertained to belong to their lands. 
But if, as can hardly fail to be the case, the 
apportionment of the cumulo valuation pre- 



66 



vioiisly made for the purpose of supporting 
freehold qualifications, was not according to 
the value which the parcels would have been 
ascertained to be in the case of a sale, then 
this inequality unavoidably operates upon 
the subsequent apportionments made, as be- 
tween the sellers and the purchasers of the 
property when a sale does take place ; these 
last will take care to have the apportionment 
made according to the actual value of the 
parts of the parcels remaining unsold^ land of 
the parts purchased by them; but the sum of 
valuation thiis cast upon their purchases must 
be dljfferent from what it would have been, if 
there had been no previous apportionment 
for the purpose of supporting freehold qua- 
lifications; and, though parts of different 
parcels may be purchased by the same per- 
son, still the part of each parcel must con- 
tinue to be valued separately, otherwise there 
would not be the means of proving that the 
lands, in respect of which a vote was made, 
were valued at 400/. Scots or upwards. 

The decision in the case of Lord Panmure's 
voters, doubtless, proceeded upon the sup- 
position, that a superiority of valued rent 
constituted a freehold qualification. If such 
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a qualification^ however, be bad, this case 
is stript. of the only ground from which it 
can derive support; but, even upon this 
ground) it cannot standL It is not as in 
England, where a person liable to be rated, 
may require to be so for the purpose of 
being enabled to exercise a franchise incident 
thereto. Upon being rated, such a person 
is liable to pay the rate, and if he pursue 
the course necessary to put himself in a si- 
tuation where he may be compelled to pay, 
he ought not. to be excluded from the 
exercise of the franchise of which such lia- 
bility to pay his assessment is the evidence. 
But the voter,, upon a. superiority of valued 
rent, is not liable for the land-tax after any 
division of valued rent for which he may 
apply. The land-tax i^ i» all cases, payable 
by the vassal, or person in possession of the 
property, and the voter possessed of the su- 
periority without the property, cannot be 
made answerable for it by any possibility 
whatever. Moreover, the remedy for a 
person who is Jeft out of a rate is provided 
by an Act of Parliament made for that pur- 
pose *. 

■ ■ 

* 17 Geo. II. cap. 38. sect. 4. 

f2 
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It has been observed to me*, that after 
such a division is made, the land-tax is always 
levied according to it. 

But this does not remove the objection 
that has been stated, namely, that such a 
division is unnecessary for the purpose of 
collecting the land-tax, and that it is hot 
within the powers granted to commission- 
ers of supply. Such divisions no doubt 
remain upon the books of the commissioners 
of supply, and are the authority for their col- 
lector to collect so much land-tax upon so 
mapy parcels of land. But so long as the 
whole of the land remains with the creator 
of the freehold qualifications, in respect of 
which the division has been made, the only 
eflFect of the division is, that the warrant, or 
authority of the collector, is to collect the 
land-tax in portions in respect of the parcels, 
in place of having an authority to collect it 
in one sum, in respect of the whole estate; but 
the sum collected is still the same, the amount 
being the aggregate of the land-tax of the par- 
cels, and it is still paid by the same person. 

It has further been observed to mei", that 

I ■ 1 , ■ ^^^— ^— — -^^^ ^^^^ 

* See note^ page 22. t See note, page 22. 
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many parochial taxes are collected accord- 
ing to the valued rent, and, in many cases, 
landlords make it a condition in their leases 
that their tenants shall pay the land-tax. 

But for either of these purposes no divi- 
sion of the valued rent is necessary, nor have 
commissioners of supply power ^to make a 
division in such cases. In the case of 
parochial taxes, they are paid upon the 
amount of the valued rent, according to 
which the land-tax is paid. The division 
made for the purpose of paying the land- 
tax, therefore, regulates the payment of such 
taxes. With respect to leases, where a land- 
lord stipulates that the tenant shall pay the 
land-tax, the amount that the tenant has to 
pay is ascertained without the intervention 
of the commissioners of supply. The land- 
lord knows the amount of his total land-tax, 
and by finding the proportion which this 
amount bears to the rent payable by his 
tenant, and to the rent of the rest of his 

* 

estate, the amount of the land-tax to be paid 
by the tenant is ascertained, and may be 
specified in the lease. In point of fact, 
as I am informed, applications are never 
i[iade to commissioners of supply for a divi- 
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siofi of valued rent to ascertain the amount 
of parochial taxes, or of the land-tax that is 
to be paid by tenants, because this would 
destroy the division upon which freehold 
qualifications had been created, and with it 
the proof of such qualifications ; but, even 
if it were otherwise, how can a division made 
for the purpose of ascertaining the amount 
of a parochial tax that is to be paid out of 
certain lands, or the amount of the land-tax 
that is to be paid by a tenant, justify a 
division in the case of voters upon superiority 
who pay no tax whatever ? 

There is another case in which commis- 
sioners of supply have been ordered to meet 
for the purpose of ascertaining a valuation, 
in order to support a freehold quahficatiou. 
William Brown having acquired certain lands 
in the county of Ayr, neglected to get theit 
separate valuation ascertained till within 
twelve days of the election' of a knight of 
the shire for that county, which was tb tak6 
place on the l6th October, 1780. Upon the 
4th of that month, 4ie applied to the con^ 
vener to call a meeting of the commissioners 
of supply:, to be held upon the 7th ; the ton- 
v^ner answered, he was very willing to call 
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a meeting, but consistently with the practice 
observed in summoning such meetings, it 
could not be held sooner than the 18th of 
October. Mr. Brown, and some others, in 
a similar situation, complained to the lord 
ordinary on the bills, who, without even di- 
recting the bill to be answered, ordered the 
commissioners to meet on the 12 th of that 
month. No notice of this order was given to 
the commissioners of supply, or their con- 
vener, nor even to their clerk, until the day 
appointed, when a few of the commissioners 
in the same interest with Mr. Brown, went 
into the court-house, and ascertained his va- 
luation to be 471/. 5s* 2d. Scots ; Mr. Brown 
produced their decree at the meeting for 
electing a representative for the county on 
the l6th of that month, as evidence of his 
qualification. The freeholders having re- 
fused to admit this evidence, because the 
meeting at which the decree was made was 
irregular, he comjplained to the court of ses- 
sion, who ordered him to be put upon the 
roll, 6th December, 1780, Brown v. Ha- 
milton*. 

* A mcmorandQiQ is subjoined to the report of this case^ in 
which it is stated, " that a like judgment was given eodcm die^ in 
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But this decision was contrary to that in 
Abercrombie t;. licslie, 21st February, 1753, 
and Cuningham v. Stirling, 9th January, 
1754, in which it was decided, that com- 
missioners of supply cannot proceed either to 
divide a cumulo valuation, or to ascertain the 



the case of Sir Walter Montgomery Cumnghame, who had ob- 
tained a division of his valuation, before a similar meeting of 
commissioners.*' But Mr. Wight cites this last case for a different 
purpose, namely, Whether all parties, having interest, ought n6t 
to be made parties to a division^ It appears from Mr. Wight's ac- 
count, that Sir W. M. Cuninghame, was only a superior of a part 
of the lands to which th^^ cur^ub applied, and the vassals, by 
whom the land-tax was to be paid, were not brought before the 
commissioners. It is plainly Mr. Witt's opinion^ that the di" 
vision was bad, because the vassals were not made parties ; and 
it is against a settled principle in judicial proceedings, to hold, as 
appears to have been done in this case, that persons are bound by 
a decree to which they were not parties, and must bring an action 
of reduction to set it aside, before they can be relieved of any 
wronjg committed by it. Wight on Ekct,^ p. 196. 

I forbear to advert to the case of Malcolm, v. the Commis- 
sioners of Supply of Kirkcudbright, 4th of August, 17^7 9 because 
it had no relation to freehold qualifications, or to the case of -the 
duke of Gordon v. the Commissioners of Supply of Banff^ 8th of 
December, 1772; because, though this last probably did relate 
to freehold qualifications, yet this cannot be collected from the 
report of the case. It thence merely appears, that the com- 
missioners of supply who had adjourned to the 23d of February, 
were ordered to meet on' the 7th of January, to proceed to make 
the division applied for. 
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different lands to which such cumuh is appli- 
cable, except either upon the day of meet- 
ing named in the Act of Parliament from 
which they derive their powers, or at an 
adjourned meeting, or at a meeting properly 
summoned by the convener. It was also 
contrary to two cases determined in the 
House of Lords on the 6th March, 1770^ 
Dundast;. Wardrop, and Dundast;. Durham, 
in which it was decided that the only regular 
mode, of calling such a meeting, is by an 
edictal citation at every parish church within 
the county on a Sunday, given under the 
authority of the convener. 

The ground of the decision in the case of 
Abercrombie v. Leslie was, that when the 
" law appoints how a meeting is to be called, it 
must be called in that way ; else it is not a 
legal meeting, and its acts are void/^ And 
in the case of Stirling v. Cuningham, it was 
laid down, " that no practice could authorize 
a division contrary to Acts of Parliament, by 
which the meetings of commissioners and 
their method of proceeding are regulated/' 
But, if a division is bad, if made at a meet- 
ing held otherwise than as directed by the 
Acts of Parliament, pursuant to which it is 
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to be held^ it must also be bad if made in any 
cases but those in which commissioners of 
supply are authorized by those Acts to 
make it. 

The division, or apportionment, of valued 
rent, however, has now, as I am informed, 
become $0 much a matter of course, that the 
coiiiniissioners of supply make a division 
upon the application either of the superior, 
who, as superior, does not pay the land- 
tax, or of the vassal who is bound to pay 
it, upon a mere statement that it would be 
convenient; and in the case of entailed 
estates equally as in those held' in fee simple, 
although it is obvious that, in the case of 
entailed estates, there can be no alienation* ; 



* In the case of Mr. tllphinstone, Lord Thurlow observed,— 
*' This estate of Mr. Stewarts is an estate held under the strictest 
entail, known by the law of Scotland. He was under the ne- 
cessity, in the first pUce, to violate the conditions of that entail, 
by making the sub-enfeudation to a person in confid.ence. • I hope 
he knows whom to trust. How he is to get back that estate is 
more than I know. After he had made that sub-enfeudation, he 
conveys the superiority to Mr. Elphinstone and several other 
perso^is. These Conveyatices were ^so breaches of the entail, to 
which the heirs of entail were not bound to consent* And if an 
heir of entail, who had come into such an agreement j 'should 
think fit to resile, there would be nothing to stop the declarator. 
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and as in the case of such estates, there never 
can be any dismemberment, so a situation 
never can arise where commissioners of 
supply can be called upon to make a division 
with respect to them. 

You cannot allege your own fraud to stop a declarator at the 
instance of another. Mr. Elphinstone is supposed to have taken 
this estate, subject to be called back in this manner by the heir 
6f entail. It is gtavely alleged upon the paft of the appellant, 
and it is certainly true, nobody can challenge the estate but the 
heir of entail. If he was to challenge it, he could get back the 
estate ; but, till that is done, the estate does remain in the es- 
timation of the law, the estate of the voter. But the question is, 
not whether it is in the estimation' of law the estate of the voter ; 
but whether, according to the tenor of the transaction, a court of 
justice can, or cannot, discover that this is a species of estate 
which Mr. Elphinstone would Hot have taken upon his own 
account, or upon any account but that of the grantor's i-equcst/' 
3 Luders, 382. 

So in the case of an application to the commissioners of sup- 
ply, the question is, not whether there has been, a formal con* 
veyance of the property or the superiority in parcels, but whether 
there has been an actual dismemberment- of the estate liable in 
payment of the land-tax. The commissioners of supply have 
power to " take trial of the valuations, and to value of new' 
again ;" not where lands have been disponed in parcels, but 
where they have been dismembered as well as disponed. There 
can be no dismemberment however of an entailed estate. Every 
division of the cumuh valuation of an entailed estate, therefore, it 
not only a fraud upon the entail, but a fraud upon the acts for 
the execution of which, commissioners of supply are appointed ; 
and if it were not for the decision in the case of lord Panmure, I 
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In forming an opinion upon this branch of 
the subject, regard must be had to the de« 
cisions that have been pronounced, and to 

ihould say that every division of a cumulo valuation, where there 
is not an actual dismemberment of the estate liable in payment 
of the land-tax, is a fraud upon those acts. 

It may bo wbrth while here to state what followed upon the 
decision of Mr. Elphinstone's case. In that case, where votes 
upon entailed estate^ were, for the firat time, brought under 
the consideration of the House of Lords, lord Thurlow began 
by observing, ** The manner in which it struck my mind, laid 
me under no small difficulty^ whether we could enter into 
the question of Fraud in this case. It strikes the mind with 
indignation, Ihat, where a fraud upon the law had been ac- 
tually committed, the court, and judges composing the court, 
should be the only persons in the country that, are uncon- 
scious of the fraud, and incapable of going into it, and con- 
sequently not able to decide upon it. That would be rendering 
justice deficient^ and embarrassing the court by its own rules of 
decision.'' 3 Luders, 371* 

The fraud of which his lordship here spoke, was Zega/, not 
pergonal fraud, ^* a practice to disappoint the law of the land.'' 
With respect to which fraud, his lordship observed^ that " their 
lordships would certainly be anxious to pursue that fraud with all 
the diligence and effect it can possibly be pursued with, in 
order to do justice in the matter/^ But, '* on the other hand," 
his lordship added, *^ I should be extremely sorry to proceed by 
any rule, in the discovery of the fraud, which would be so 
gross, and so extensive, as to cut down those votes, which, by the 
law of Scotland, undoubtedly, are admissible." 

His lordship proceeded to state what he conceived the law 
of Scotland tp be, with reference to such votes; but he did not 
move any judgment conclusive of the case. He stated, that it 
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the practice which.has obtained. J^xit regard 
must also be had to the Statutes passed iii 
this behalf. Where the provisions of an Act 

** came before their lordships under very singular circumstance^. 
A great many such cases were under the view of the court of 
session at the same time. In some of them evidence was giv^, 
and they .were argued in the court of session at large ; but. this 
was argued ore tenus^ without evidence of facts stated in writing.'^ 
His lordship, therefore, said, ** I will not propose more to your 
lordships than to remit this back to the court of session, with a 
vie\^ that they shall proceed to the examination of all the points 
in it ; that tlieir decision may be founded upon the evidence stated 
amply and decisively before them, and that they should decide 
what steps ought to be taken in the matter." 3 Luders, 386. 

The conduct of the parties, and of the country, shewed their 
conviction of the result upon what was stated. by lord Thurlpw. 
Mr. Elphinstone abandoned bis vote, and in almost all the coui;i- 
ties in Scotland, voters, upon entailed estates, suffered themselves 
to be struck off the roll of freeholders withqut complaint, .though, 
where they had been more than four months upon the roll, they 
could not be struck off, unless there was au alteration in the tjtlje, 
in respect of which they were enrolled. Among others^ 108 
voters, upon an entailed estate, were struck off the roll of the 
county of Ayr, in the year 1791« ^^ process of time, l^aw^ver, 
the impressions produced by lord Thurlow's observations haying 
worn off, one of these 108 voters claimed to be enrolled at a 
meeting to elect a member for the county, held on the 23d of 
October, 1812. The freeholders refused to admit him, and he 
complained to the bourt of session. The court (2d division) were 
of opinion, that^ it was no objection to him thfit he had been 
struck off twenty years before, and that he claimed to be re- 
enrolled upon the same titles, but they dismissed the complaint, 
March 2d, 1813, Montgom^rie v. Sir A. Cathcart and R. Oswald. 
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ibf Kirlialnent are of doubtful' interpretatidn, 
their meamnj?^ and fefFect may ' be put to rest 
by decided caseis ; ' and it would be unwise 
to disturb an uniform practice which may 
have originated from adopting , that inter- 
pretation of which they are susceptible. But 
Inhere the 'ptovisions of such Acts are too 
clear to admit of doubt, neither decided cases, 



*rhe Judges, however, 5 were not agreed in opinion. Two of them 
recurred to the notioh exploded by lord Thurlow, that a life-iTent 
on an entailed estate being reducible ' only by the heirs of 
entail, no third party hkd Birf interest in it. It is obvious that> 
if the court are entitled, as lord Thurlow conceived, to trace 
fraud, in order to do justice ; and if it is upon the general state 
of the transaction that, they are to come to a legal conclusion, 
they ire not only entitled, but they are bound, to receive 
evidence of the entail. And if it appear from thence, that the 
heir of ent^l'in possession has no power tb grant any part of the 
entailed estate^ it follows that every such conveyance is a fraud 
upon the entail, and the conveyance being illegal, it can receive 
no effect. ' 

It may now be considered as settled, that votes can no longer 
be created upon entailed estates by separating the property frotn 
the superiority. Proprietors of entailed estates, therefore, can no 
longer avail themselves of the means of possessing a political in- 
fluence which continues to be exercised by proprietors in fee 
.simple. The only way in which a vote can now be made by a 
proprietor of an entailed estate is where he holds mere superiori- 
ties, and sells them to his vassals, pursuant to 20 Geo. 11. cap. 50. 
sect. 16. 
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nor any practice that may have obtained 
should be set up in opposition to such express 
provisions. The Statute, in the execution 
of which commissioners of supply now act, 
is not that under which they acted when the 
decisions in question were pronounced ; this 
being a technical objection, I do not vish 
that it should be pushed beyond its proper 
bearing. But in the Acts appointing com- 
missioners of supply, their powers are re-- 
enacted, and it is their duty to consider what 
their powers are. What they are empowered 
to do by the Act by which they are appointed, 
is " every thing concerning the mpply,*^ as pre- 
scribed in certain Acts referred to; the 
powers granted by those Acts ate^^fororder- 
ing and uplifting the supply.*' The powers of 
commissioners of supply^ therefore, are ne- 
cessarily limited to what concern^ the sup- 
ply ; but with respect to valuations, their 
powers are further limited to particular cases 
specially enumerated. 

It is only in the case of *' any inequality 
in the present valuation, either between one 
parish or another within the same shire, or 
between particular heritors^ lands within one 
and the same parish and shire ;'' or where 
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lands, teinds, or other real estates, did, at the 
time of former valuations, pertain to, and 
were in the hands of, one person, and are 
since dismembered and disponed to several 
persons iij parcels, " that the commissioners 
are authorized to take trial of the valuations, 
aqd to value of new again/' These, and " all 
other cases of that nature, or where they shall 
find any just cause by inequality,^' are the only 
cases in which they are authorized " to value 
of new again/' 3ut in the creation of freehold 
qualifications, there is nothing to bring the 
case within any of these enumerated powers. 
There is no inequality between the lands of 
particular heritors^ which word means, the 
owner of the soil. The beneficial interest in 
the soil remains in the creator of the freehold 
quahfications, though the legal title is given 
by him to a friend in the feu, granted for 
the purpose of separating the property from 
the superiority. There is a severance of the 
superiority into parts, but there is no dis- 
memberment of the property ; the substan- 
tial interest in which remains, with the 
creator of the votes, who continues to receive 
the rents of the land, and to pay the land- 
tax imposed upon it, after the division of his 
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cumUlo valuation, as he did before it took plac^. 
A division of the cumuio valuation of a pro- 
prietor creating freehold qualifications, there- 
fore, is not only unnecessary for the purpose 
of levying the land-tax, to execute the Acts 
imposing which, commissioners of supply 
are appointed, and to which their powers 
are limited, but is not within any of the 
cases specified in the Ads of Parliament 
referred to in the act of their appointment, in 
which cases, alone, power is given to them 
" to make trial of the valuations,** and " to 
vahie of new again/* 

If this be so, or if the question may still 
be raised, that, in the case of valued rent, 
the superiority, without the property of the 
land, does not constitute a freehold qualifi*^ 
cation, then the remedy is in your own 
power, by means of a judicial proceeding, 
which will be gradual and certain in its 
operation. Those who have been enrolled, 
and who have stood more than four months 
on the roll upon superiorities of valued rent, 
will continue in the exercise of the elective 
Franchise during their lives, unless such, an 
alteration in their circumstances shall take 
place, as may warrant the freeholders in 
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striking them off the roll*. The owners of 
the soil, who have hitherto been prevented 
from purchasing the superiority .of their 
lands, because their superior chose to retain 
it for the purpose of creating freehold qua- 
lifications,. will be enabled to become tenants 
of the crown, when it is no longer the in- 
terest of the superior to retain the supe- 
riority which will then become valuable only 
to: the owner of the land ; and it will no 
longer be separated from the property for 
the purpose of making voters, who have no 
interest in the soil. The representative sys- 
tem for counties in Scotland will thus het^e- 
stored to the situation in which it was intended' 
to be placed by the statute of 1681, which, 
perhaps, is all that can be done even by a 
legislative proceeding; for, by the Act-f re- 
ferred to in the articles of union, ** for settling 
the manner of electing the sixteen peers and 
forty-five commoners* to represent Scotland 

* By the l6th Geo. II. c. 11. § 3., it is provided that no free- 
holder shall be struck off the roll, except upon sufficient objections 
arising from the alteration of that right or title, in respect of 
which he is enrolled ; but it is provided by the same statute, that 
any complaint against an enrolment may be made within four 
months thereafter to the Court of Session. 

t 1706, c. 8. 
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in the Parliament of Great Britain,^' it is, 
provided " that none shall be capable to elect, 
or to be elected^ to represent a shire or burgh 
in the Parliament of Great Britain for this 
part of the United Kingdom, except such as 
are now capable, by the laws of this kingdom^ td 
elect, or be elected, as commissioners for shires 
or burghs to the Parliament of Scotland.' 
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Though I have gone into some detail for the 
purpose of bringing before jou all that more 
imi))ediately relatesto the two points submitted 
to your consideration, they may y^et be summed 
up in a very narrow compass. The one de- 
pends upon the construction of the Act, 1681 ; 
the other is determined by the construction of 
the Acts appointing commissioners of supply. 
The construction of the Act, 1683, is con- 
trolled by the word " infeft'* which precedes 
the description of either estate upon which 
the etective franchise is conferred. " Supe- 
riority'^ being thus limited to a forty-shilling 
land of old extent, it is necessarily excluded 
from a qualification arising from valued 
rent. It is further excluded by the wordr 
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used dei^criptive of this qualification. These 
are ^^ la^ds liable ip public burthen for his 
majesty^s supplies/^ But the sup^aority is 
not liable in public burthens for his ma» 
jesty's supplies. It is the property, whether 
separated or not separated from the supe- 
jriority, that is liable in publip burthen for the 
supplies which are imposed according to the 
valued rent ; and it is consequently the pro- 
perty, if held of the king or prince, that con- 
stitutes the qualification. The construction 
of the Acts appointing commissioners of 
supply iB not less clear. The powers granted 
to commissioners of supply are ^^ cdnc^rn-^ 
ing the supply/' They are thxis limited to 
what relates to it, audit only. The powers 
gHMite^ *' concerning the supply.'' ^re fur* 
tber limited by reference to certain Acts in 
which they ar^ prescribed. In these acts^ 
the powers granted are limited to ^^ the or- 
iAenng anjd uplifting the supply /' and the 
powers granted, with respect to the valuations 
by ^bese Acts, are further limited to certain 
c^i^s therein mentioned ^ iptutthe grant of a 
supenority, or a grant separating the pro- 
perty from the superiority is not within any 
q]|; those case^, and h^& no relation whatever 
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to the supply. AgaiD, with regard to the de^ 
cided caaes, there is no one whatever in which 
the question of construction upon the Apt 
1681 has been raised ; but, contrary to such 
construction, and without adverting to the ob* 
vious import pf the words, it has been supr 
posed th^ a grant of a superiority constituted 
a, qualification in the case of valued rent, as. 
well as in the case of old extent Neitheor is 
there any case in which the quesijyon has beoQ 
distinctly raised, whether commissioneiis of 
supply have power to divide a CM»»K/p)V,alua^ 
tion for any purpose but that of levying the 
land-tax. These cases, besides being liable 
to the obs^ervations I have stated, are citied 
by the writers on this subject*, not for 
the purpose of shewing what the: powers of 
Qo^nmissionens of supply actiiaUy are, but 
as instances of jobbiilg on the part of those 
commissioners, which the court of session 
has power to correct* Lastly, with regard 
to the practice, (to use the language of 
Stirling v» Caninghame,) ^' no practice can 
authori^ any thing, contrary to Acts of 
Farliament, hy which the matter is regu*- 

lated/' 

. . .__...■ I •" -- ■ 
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Many years ago the constructions of these 
Acts of Pariiament appeared to ihe to be that 
which is here stated, but I refrained from ob- 
truding my sentiments on the public until 
now, when the subject being to conie before 
the Commons House of Parliament, seems 
to call for such an investigation. It is 
one wfiich ought not to be approached with* 
out great consideration. It is never to be 
forgotten, that the qualification which con« 
fers the right to elect, also confers the right to 
be elected a commissioner for a shire in Scot- 
land ; and that that right, such as it was at 
the period of the Union, is guaranteed by the 
Articles of the Union. The question then 
is, what was the right at the period of the 
Union ? It is one which must be ascertained 
in a court of justice, where all the taleat and 
les^ming of the bar will be brought to the dis- 
cussion, and all the knowledge and experi- 
ence of the bent h will be applied to the de- 
cision. If the construction of these Acts of 
Parliament shall be found to be such as I 
have stated) but the judges shall feel them- 
selves so controlled, by former decisions, and 
the practice which has obtained, as to make it 
impossible for them to adopt it, and such 
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constraint shall be felt by that high tribunal 
which is of the last resort ; it may then be. 
proper that a declaratory Act should be 
passed to restore the law to what it was ^t 
the period of the Union. If, on the other 
hand, the true construction shall be found to 
be such as it has been assumed to be in de- 
cisions and in practice, then the further ques- 
tion will arise, whether, regard being had to 
the articles of Union, the right, such as it will 
thus be solemnly ascertained to have been at 
the period of the Union, can now be altered. 
This is a question upon which it is premature 
to enter. 

It is for you, Gentlemen, to consider what 
you ought to do in the situation of the elec- 
tive franchise which I have presented to 
you. I leave it with you, in the hope that 
I shall be found not to have vainly laboured 
in endeavouring to lay a foundation for its 
due investigation. 

I have the honour to subscribe myself, 

Gentlemen, 

Your faithful and devoted servant, 

Albx. Mundell. 

ParUam€nt''Streetj 
Dec. 1820. 
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